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Ivan C. RAND 


OR upwards, probably, of a million years, with innate capacities little 
F below those of this day, man has been weltering in strife and bloodshed. 
Under the impulse of blind urges, and as a social being, he has moved 
slowly from jungle to city; from the flint axe to the electric mind; from 
the skins of animals to the gorgeous raiments of the West. In literature, 
philosophy, the arts, science, technology, engineering, the stupendous ac- 
cumulation of creative achievement which lies before us represents the 
pangs and travail of unnumbered geniuses and artificers and the labour 
of countless generations. ‘These embodiments of human efforts have mani- 
fested themselves within an invisible structure of organic relationships 
existing as instinctive or imposed regularities of behaviour whose unpre- 
meditated object, through food and security, was survival. With the 
emergence of ideas of ends and purposes, individual action became signi- 
ficant. What we denominate as law arose as an immanent necessity to 
community organization, and, as community relations grew in complexity, 
regulation became more systematized and conscious. Looking for ultimate 
bases of government, men early found them in the forces of nature ex- 
pressive of supernatural will. The bond and familiarity of the family 
extended itself slowly to the tribe and the national group; civility appeared 
in expanding areas until, today, like a topsoil of varying depths, it covers 
a large part of humanity. 

In the development of social refinements and differentiations, what 
remains the supreme inexplicable mystery, the individual personality, was 
foreshadowed, and with it the first waftings of inner release, the first 
promptings of the ethical, fugitive at first, ascending ultimately into the 
dedication of saints. Conduct first felt the impact of conscious internal 
restraint, restraint of instinctive reactions which milleniums of struggle and 
flight had organized in our natures. Primitive ferocity was brought under 
the régime of order, and the eternal strife of law and impulse was ushered 


*An address delivered at the University of Toronto on March 29, 1951, under the 
auspices of the Sidney Hillman Foundation. 








2 Tue University oF Toronto Law JourNAL 


in. It is out of the conscious and unconscious drive to a legal order among 
men that the matter of this discourse arises. 

The aspect of that strife with which we are here concerned is an 
interplay of what we have differentiated as instinctive, intellectual, ethical, 
and volitional elements of the personality. They constitute the governing 
factors in conduct; bound up in the unity of the ego, they are the dynamic 
and limiting mechanisms in the elaboration of the individual and his 
social implications. Under them, the personality manifests itself both in 
the perception and mastery of environment, and in the awareness and 
mastery of self. 

‘These evolutionary processes through aeons of time have brought 
forth man instinct with an imperative to be free: free in speculations and 
beliefs; free in the communication of ideas; free in an equality of social 
privileges and opportunities; free in a voice in government; free in equality 
before the law; free ideally within self-willed limitations. All of this follows 
as the corollary of a volitional social personality, from which in turn we 
derive the validity of self-respect and individual dignity. The history of 
mankind is the story of the growth of that personality, and the ebb and 
flow of its deliverance from external and internal dominations. 

It is unnecessary to dwell at any length on the past struggles against 
the tyrannies of men. They were the implacable assertions of a life force 
of which we know only the manifestations. As a subsidiary emanation, 
courage appeared, to become the accompaniment not only of impulse, but 
of intelligence. Under their compulsions, mankind has progressively burst 
throuch the bonds of enslavement and submissiveness. It is that enfranchise- 
ment which our society exalts as the highest state of man. But it is obvious 
that the impact of generalized individual freedom on itself in a social 
community demands the delimitation of individual action and sets for us 
the paramount task of government. 

Let me examine the concept of freedom a bit further. All bodies of 
thought lie within assumptions which surround them like invisible bound- 
aries. We are largely unconscious of them, but, imperceptibly, they form 
barriers whose effectiveness may be virtually absolute. In the refinements 
of thinking and the more conscious areas, we easily confound ourselves by 
passing, unawares, from one to another of their subtle envelopments. 

In our conceptions of democratic government, what are the under- 
lying assumptions? One is that, in communities, we have the capacity 
to govern ourselves rationally. Remitted to our own resources and recog- 
nizing the turbulent residue inherited from the past, we believe that, just 
as we have emerged from barbarism by force of an inexorable will, so have 
we the capability of evolving further in intelligent self-management through 
the conscious utilization and control of that residue. We assume that there 
are values which are of an intellectual, ethical, and aesthetic quality and 
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that they can become, and be maintained as, dominant influences in life; 
that before the law men must be deemed equal; that our society must be 
maintained as of a granular nature and government by the preponderant 
opinion of permanently free men. There may be other assumptions, but 
these are sufficient for my purpose. 

What, next, are the peripheries of a legal order? Apart from feasibility 
or effectiveness of enforcement, how far, for example, in a juristic sense, 
can its subject-matter embrace the thoughts and feelings of men? Only so 
far, we have said, as they issue in action. But as a man thinketh, so he is, 
and his actions in general reflect his states of mind; why, then, should we 
not enter upon the unseen with the sanctions of authority? 

There are the utterances of thoughts and feelings: to what extent is 
law to be exercised upon them? What are the limits of its sanctions upon 
the communication of ideas? Let us suppose that both the holding of a 
certain scientific belief and its propagation are forbidden: how far, juris- 
tically, can they be said to be within the province of law? Is there other 
law upon which human law can impinge? It has, in fact, been frequently 
asserted that there is; it depends upon a still more distant assumption that 
human juridical organization exists within a natural or divine suzerainty 
to which it is subject, that just as the civil constitution of this country 
issuing from the voice of the Imperial Parliament is conceived to be con- 
tained within that legal sovereignty, so the latter is believed, say, to lie 
within the super-sovereignty of law in nature. Indeed, both Coke and 
Blackstone have indicated a vague recognition of such a law of transcendent 
efficacy in conflict with which human law is inoperable. 

Let me take it further. The Parliament of Great Britain, consisting 
of king, lords, and commons, is accepted as being endowed with the 
sovereign power of that kingdom. Let us suppose that, observing con- 
stitutional procedure, Parliament should solemnly purport by statute to 
abolish the House of Commons, or to set up a permanent dictatorship of 
the nature of that of Russia in displacement of the present structure; 
would either be a constitutional act? This question introduces us at once 
to that of the nature and scope of a civil constitution; we see that, in a 
general sense, a legal order is coterminous with a body of human action 
and relations, but that we tend as by inner compulsion to go beyond that, 
to some theoretical or other compact either between sovereign and people 
or between the people themselves, or to a super-constitution of natural law, 
or to an immanent will or to a theocratic régime. The questions reveal 
among other things the fact that we seem to crave for rational theoretical 
completeness and legitimacy to support action; there appears to be a 
sense of the necessity for a sufficient reason which can extend to an 
absolute outside of ourselves. Revolution or submission in any instance 
would be justified or prescribed by the final assumptions made. Without 
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further pursuing these speculations, the statement of them sufficiently dis- 
closes the fact that underlying all systems of social law are shadowy pro- 
visional postulates of a transcendental nature. Our lives are said to be 
rounded with a sleep and a forgetting, but they are couched also in 
assumptions. 

That, then, is the general nature of governments within which man’s 
life is lived. Evolving in a hostile environment, he has defied all effort to 
bring him under laws of predictability after the nature of science or 
mathematics. Even if we make all allowances for tendencies in the mass 
and for his liability to the seizures of passion, the individual remains a 
strange, mystical creation, the apparent expression of a principle of freedom 
and choice. The fact of self-awareness, for some persons at least, puts the 
matter beyond controversy, to be accepted as a primary datum of existence. 

The alternatives of government presenting themselves to us today are, 
first, that conceived of organized intelligence seeking a rational realization 
of the individual against adverse and negating forces; and second, that of 
a social body accepted as the organic primate to which the individual is to 
be subordinated in mass co-ordination and functional uniformity. Fear and 
force have in the past, and may in the future, throttle the defiant impulses 
of the spirit against the many forms of the latter mode of suffocation; the 
long travail may have to be repeated many times; but that, short of a 
biological change, the life force can, definitively, be transmuted into an 
ant-like determinism seems to be beyond possibility. 

That fact lies at the heart of the democratic conception of community 
life; clash and conflict in every aspect of human activities and interests 
and the inevitability of law in the survival of the social body are basic 
and inseparable accompaniments. But in the delimitation of the scope of 
action of men, there is a basic difference between treating law as a 
restriction upon individual freedom and treating freedom as a concession 
abstracted from the absolutism of the community. Whatever may have 
been the order of development, freedom is an immanent potentiality, which, 
in emergence, carries the insignia of its own primacy. 

The positive law as the conservator of that freedom, but at the same 
time the guardian of the general security within which it must be exercised, 
becomes then the arbiter of the areas of it which are to be maintained 
inviolate or from which accommodation to the general need is to be 
exacted. It is the regulator of interferences with the cohesive forces of 
society, and its concessions to the general good, justified by experience 
and required for survival in a creative vigour through the restrained 
dynamism of desires, may be taken to be its chief object. 

In this setting of the individual and the community, by what standards 
and considerations is the positive law in relation to these freedoms—we 
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can state them generally to be of belief, speech, worship, of the person, 
and of the exercise of political and economic rights—to be administered by 
an independent judiciary? 

As I have already observed, the common law acknowledges no limita- 
tion to legal sovereignty nor any outside juridical order which can impinge 
upon it. In a practical sense, it does not contemplate action by legislature 
which is nugatory by reason of its contradiction of the natural environment. 
But, however independent courts may be, they are bound by the declared 
law; and the accountability of the legislature is to the electorate. 

The security of freedoms has been made, if not more real, certainly 
more visible, in the constitutional structure of the United States. For the 
first time in human history, political thought and experience had been 
sufficiently mature in the conjunction of revolution to prescribe specific 
limitations to the enactment of laws. Language never enshrined more 
pregnant significance than in those articles of the Constitution of the United 
States which provide that “the privilege of the Writ of Habeas Corpus 
shall not be suspended, unless when in Cases of Rebellion or Invasion the 
public Safety may require it’; that “no Bill of Attainder or ex post facto 
Law shall be passed’; that “Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof; or abridg- 
ing the freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the Government for a redress of 
grievances’; that “the right of the people to be secure in their persons, 
houses, papers and effects, against unreasonable searches and seizures, shall 
not be violated”; that an accused person shall be entitled to a public trial 
by an impartial jury, “to be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defence’; that “excessive bail shall not 
be required, nor excessive fines imposed, nor cruel and unusual punishments 
inflicted”; that “no State shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States; nor 
shall any State deprive any person of life, liberty, or property, without due 
process of law”; nor impair “the Obligation of Contracts,” “‘nor deny to 
any person within its jurisdiction the equal protection of the laws”; that 
“the right of citizens of the United States to vote shall not be denied or 
abridged . . . on account of race, color, or previous condition of servitude.” 
These provisions constitute man’s highest attainment in constitutional 
establishment. 


The role of the judiciary in preserving freedoms is not sufficiently 
ascertained by mere statement of jurisdiction: we must examine that role 
in action. They can be preserved only through a judicial administration 
which, by intelligence, courage, and unremitting vigilance, maintains their 
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standards inviolate. But as the first condition of such a functioning the 
judicial mind must itself be free. Let me then consider briefly the import 
of that condition. 

Whatever the quality of the rules of law, their purpose will be 
frustrated by defects and inadequacies in administration. The initial re- 
quirement is an enlightened appreciation of the principles of government 
of the society in which the judiciary operates, of every interest, visible and 
invisible, gross and subtle, existing in the body of life with which it deals, 
and of the prerequisites of its own functioning. Decision in the early stages 
of man, seeking retribution and distrusting the judgment of men, appealed 
to instinctive agencies: the blood feud, or the gauge of battle and the ordeal, 
as the witness of supernatural agencies. But resort to these primitive satis- 
factions has long since yielded to social reason and for present-day conflicts 
there remains the exercise of social or economic pressures, or the procedure 
of a rational process. 

In the determinations of law, we have attained to the latter; but al- 
though, in the public aspect, the conclusion of controversies is of paramount 
importance, it will be nullified in so far as it falls short of general acceptance 
by the community. Decision must be such that it can be integrated with the 
forces and elements which give rise to its necessity and its justification 
must be declared in terms of reason. What conditions in the tribunals of 
law are, then, essential? Throughout the system of courts, and over the 
immense field of administrative law, individual men define and prescribe 
the scope of interests of others. Their pronouncements may involve the 
invasion of personality by death or deprivation of liberty; they may destroy 
a life’s work or effort; at the least they will deny an asserted claim. They 
must be accepted; behind them lies the organized power of the community. 
What are we entitled to ask of those who declare them? 

As all other men, members of the judiciary are bound by their own 
mental and emotional organisms: they are exposed to the dominant thought 
of the day. They are by training habituated to a past and, in quality, a 
static orientation; their familiarity with and mastery of the concepts in 
which they deal tends to give to the latter the character of ultimacy or 
perfection; their earlier surroundings and training may have produced in 
them a bias in attitude or belief or assumption of any conceivable sort, 
which time may or may not have qualified; and their absorption in abstrac- 
tions inclines them to the isolation of rules from life. There are alien factors 
that unconsciously may disturb the neutral freedom of judgment and dis- 
tort the process of adjudication: bias favourable or hostile, a sense of 
obligation, fear of disapprobation, a weakness for applause; there is the 
loyalty to class or church or party, the personal preference or dislike, the 
impulsive reaction of set notions. 

An awareness of these possibilities is today more necessary than ever 
before, when judicial decision must justify itself before the bar of public 
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criticism: it is not a day for tender minds. Does a government, for instance, 
appointing these officers of state, expect a predisposition in action? Where 
there is popular election, is the idea of public approval to persist like a 
haunting shadow? Considering how subtly and insidiously such ideas at 
times can work, their presence must be exposed by a relentless self-scrutiny. 
It is not a question of honesty in intellect or morality; it is of the quality 
of judicial disinterestedness. One's individual views undoubtedly reflect the 
general thought of the community; but they can present obstacles to the 
true understanding of what is being examined. 

Marshall, the powerful Chief Justice of the United States in the early 
years of the nineteenth century, appearing on the scene at a time when 
the power of wealth had been weakened in the executive and legislative 
branches of government, redressed that imbalance by an astonishing asser- 
tion of judicial authority. Carrying into the interpretation of the Con- 
stitution a philosophy which accepted Hamilton’s distinction between the 
“rich and well born” and the “mass of the people,” Webster’s declaration 
that “power naturally and necessarily follows property” and that a repub- 
lican form of government “rests not more on political constitution than 
on those laws which regulate the descent and transmission of property,” 
and Mason’s conclusion that “‘as the wealth of the commercial and manu- 
facturing classes increases, in the same degree ought their political power 
to increase,” as the only foundation for stable government, he maintained 
the court over a period of twenty-five years, apart from his brilliant 
nationalism, as a fortress of conservatism, challenging in power both legis- 
lature and executive. In doing so he had the support of Storey and Kent 
and the bar generally. He was followed by Taney who likewise imported 
personal economic predilections, of a somewhat different order, into con- 
stitutional interpretation. A similar manifestation was exhibited in the first 
three decades of this century with results that are common knowledge. 
I cite these instances to show the imprint that individual views of judges 
have at times made on basic law. While it is true that the Constitution 
of the United States lends itself to what is virtually judicial legislation, 
that does not exhaust the tendency of ingrained attitudes in judicial action. 
To be aware of the mental domination of these and like ideas, to appreciate 
their possible irrelevance and danger, and to achieve a power of neutralizing 
them through a mobility of mind in orienting itself to any group of 
assumptions, is the condition of subjective independence. 

So furnished with the faculties and mechanisms of the free mind, the 
judiciary engages in the task, first, of giving content to the concepts of 
freedom and then of vindicating them in maintaining the rule of law, in 
resisting the invasions of state authority, in standing against the pressures 
of executive authority, of various forms of power, of popular opinion, and 
against the abuse of legal procedures. 

The delineation of the content of the freedoms takes place among 
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manifold social forces and interests. Consider, for example, the freedom of 
speech. In the theory of democratic government authority must abide by 
the preponderant opinion deliberately expressed; but an instructed opinion 
requires a free and open warfare in ideas. By means of the press and the 
radio, nation-wide dissemination can be given to every significant aspect 
of the nation’s thought. The debate becomes a massive body of discussion, 
out of the ferment of which the dominant questions, issues, and conclusions 
shape themselves. That untrammelled disputation in the slow processes of 
persuasion has become a necessary instrument of government and one looks 
to the time when it will articulate a more literate and informed public. 
Society must seek the basis of the fact, and only through sifting, winnowing, 
testing, and critical communication can that be achieved. The submission 
of the individual to the majority is conditioned on the right so to participate. 
The point at which individual action threatens the general security or at 
which the public benefit is outweighed by injury to private interests is the 
point at which the courts will declare the boundaries of the freedom. The 
cultivated perception of these interests, the trained appreciation of their 
relation to the social objectives of government, and disciplined judgment in 
weighing them, are the guarantees of the judicial guardianship. 

These delineations can be made only in an administration of what 
we call the rule of law. It is not sufficient to define freedoms: they must be 
secured to every citizen without preference or discrimination. The rule of 
law is to be contradistinguished from the rule of man’s despotism; it is 
the rule of the objective standard of reason as contrasted with the subjective 
standard of the individual; it is the rule of principle as against expediency. 
It admits of no concession or compromise. From the realities of each situa- 
tion as they are revealed by the understanding, it crystallizes in pronounce- 
ment and takes its place among permanencies. 

Under that rule the freedoms must be defended against social authority. 
In this the position in Canada is more restricted than in the United States: 
there is not here as there any absolute judicial security against legislation. 
That veto indeed lay behind the revolt of President Franklin Roosevelt: it 
was the judicial treatment accorded the New Deal legislation that pre- 
cipitated the controversy. The area of conflict depends on the nature of 
the governing constitution; but in every federal distribution of power, 
legislative action must run the gauntlet of jurisdiction, and that clash will 
tend to generate influence reaching out toward the courts. 

In the execution of the judicial task, no attribute is more significant 
and essential than that of courage. The history of common law courts is 
studded with examples of it but I must confine myself to a reference to 
one, that of Coke. As in most of them, it was exhibited against the pressure 
of the King. You may recall that Sunday in 1611, when, with all the 
judges before him and his council, at Whitehall, the imperial James required 
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to know why he might not judge whatever cause he pleased in his own 
person, free from all risk of prohibition or appeal. Into his ear Archbishop 
Bancroft had insinuated this leperous distilment: ‘The judges are but the 
delegates of Your Majesty and administer the law in your name. What may 
be done by the agent may be done by the principal. . . . This is clear in 
divinity; such authority doubtless belongs to the King by the word of 
God in the scriptures.” To the King, Coke, all the other judges assenting, 
answered: “By the law of England, the King in his own person cannot 
adjudge any case, either criminal, as treason, felony, etc., or betwixt party 
and party concerning his inheritance or goods; but these matters ought to 
be determined in some court of justice. . . . True it is, please Your Majesty, 
that God has endowed Your Majesty with excellent science as well as great 
gifts of nature; but Your Majesty will allow me to say, with all reverence, 
that you are not learnéd in the laws of this realm of England, and I crave 
leave to remind Your Majesty that causes . . . are not to be decided by 
natural reason but by the artificial reason and judgment of law, which law 
is an art which requires long study and experience before that a man can 
attain to the cognizance of it.” ‘The King, in a great rage, returned: “Then 
I am to be under the law, which it is treason to affirm”; to which Coke 
replied: ““Thus wrote Bracton, ‘Rex non debet esse sub homine, sed sub deo 
et lege’.” Coke took strong objection likewise to private consultations with 
representatives of the Crown for the purpose of ascertaining in advance the 
views of the judges. Such experiences exhibit the fact of the exposure to 
interest and susceptibility. 

Even so fine a character as Wray C.J. could bring himself to an 
undignified plea for influence with the King to be restored to the chief 
justiceship; and we are not able to say that such pleas could be made 
only in turbulent ages. The judicial office still remains among what Lord 
Birkenhead described as “the great prizes of life.” The conditions of these 
days are different, no doubt; there is security of office; there is no personal 
sovereign expecting his desires to be upheld by judicial delegates. But can 
we say that expectations of that nature have been totally extirpated from 
government? We have only to glance at what has happened in Europe since 
1919 to answer that question, where, in many of the states, courts have 
become mere adjuncts of tyranny. So long as men direct human affairs in 
government, so long will there be the possibility of resentment at having 
their decisions on policy set aside by courts of justice; and as they become 
habituated to power so will their intolerance of interference become 
accentuated. 

The centuries have brought changes in roles and institutions, but the 
primal instincts remain. Within the last twenty years we have seen Huey 
Long, not himself a member, from a gallery in the legislative chamber of 
Louisiana, direct the votes of its members. Theodore Roosevelt, as President, 
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advocated the recall of judicial decisions. Franklin Roosevelt proposed to 
reverse the attitude of the Supreme Court toward constitutional interpreta- 
tion by weighting it with men of supposedly different legal-political views. 
Great executives, by the nature of their gifts and their own internal com- 
pulsions, drift to domination. They are now essential to government; 
democracy must avail itself of their abilities; but it must, at the same time, 
maintain counterbalancing agencies against their tendency. The most im- 
mediate of these is the court in its duty to keep executive action within the 
boundaries of the country’s laws. 

The consideration of these rights influences the interpretation of 
statutes generally. The judgment of Lord Atkin in Liversidge v. Anderson’ 
is a striking recognition of that fact. Although he was in dissent, his power- 
ful protest against committing the liberty of the subject, even in time of 
war, to the decision of the Home Secretary regardless of the sufficiency of 
grounds will long remain a warning against acquiescence in such encroach- 
ments. It is the same in relation to offences at common law which arise 
in periods of social instability. In the definition of them, the historical sense 
must revive the factors that produced them and deal with them in the light 
of altered conditions. 

But legislative and executive pressures are not the only or the most 
coercive factors to which courts are exposed: there is that of public opinion. 
‘This takes on its most objectionable form in conditions of fear, panic, or 
intolerance. A resentment against contrary beliefs or opinions seems to be 
innate in human beings. Conformity, for various reasons, is the aggressive 
demand of our natures and particularly so of the mass mind, and from it 
arises the endless contention with nonconformity. The vested interests in 
property are whimpering apologetics compared with the vested interests 
claimed in mind. No enlightenment or liberation has ever been received 
into respectability that was not once dragged before the bar of Pilate by 
the savagery of established opinion. Christianity itself broke in upon a pagan 
unity. It is said that Gorki feared nothing so much as the coalesced mind 
of a mob. 

Let me for a moment relate that manifestation to freedom of speech. 
Fear of speech arises, among other things, from illiteracy in ideas; ideas 
have not been made familiar and we shrink as in terror from the unknown. 
Western people, particularly those in the United States, have become 
frantically apprehensive of their safety, of the subjugation of the West by 
Mongolian hordes. There may be every justification for that apprehension; 
but it has led them into an extravagance of suspicion and accusation 
toward their own such as has not often been witnessed in a state of free 
government. The lowest infamies of the informer have been challenged by 


111942] A.C. 206 
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the outbursts on the floors of legislative chambers, and the reflex has been 
a public paroxysm of hysteria. True freedom of speech has become a 
mockery; a man’s social and economic life may be destroyed by the chit-chat 
of a cocktail party. We are almost back in the seventeenth century when 
a man like Raleigh could plead in vain in a court of justice to have his 
accuser brought into court to face him, and a lawyer of the stature of Coke 
could demand a conviction before a servile judge on the basis of vicious 
denunciation. 

What these manifestations demonstrate is that in the community there 
is an emotional table whose level from day to day is determined by the 
tides of passion, which, like lava, heat and rise and submerge all the 
normal guide-marks of balance. What has led to the present state of public 
opinion is a general distrust consequent on deception. In the past, the 
freedom of speech assumed an underlying and fundamental honesty: 
the individual spoke in at least relative good faith, and what he advocated 
or designed was within the structure of democracy’s fundamental postulates. 
That honesty of purpose was taken for granted. Men felt free to clarify 
or quarrel over internal relations because they were agreed on the basic 
structure. They were at one in assuming, among other things, that demo- 
cratic government would forever rest upon freely expressed opinion. This 
and other assumptions were so vital that their repudiation even by a majority 
would be the signal for revolution. But a new fact appeared: that implied 
acceptance was discovered in an outbreak of cases to be false. Deceit had 
become an instrument in the propagation of an ideology, and the mechan- 
isms of democracy were being used to work its own destruction. That was 
and is a bewildering fact and it has raised questions of the greatest difficulty 
as to the point at which what we have hitherto deemed sovereign liberties 
must give way to enable us to maintain the wider security. But that the 
full power of the judicial organs, exercised in the atmosphere of intelligence 
and not passion, should be mobilized to shield the victims of primitive 
emotionalism is only the acknowledgment that we desire to remain sane. 
In another aspect, an irrational outcry was heard against the release in 
England of the Communist Eisler. Few sympathized with the man, but he 
was entitled to the protection of the law of England; and it was a tribute 
to the depth of order in that land that, notwithstanding the intervention 
of the United States, he was released. 

In the exploitation of the stupendous resources of the United States, 
under conditions of unexampled freedom for the individual, it was inevitable 
that the political philosophy underlying the Constitution should have led 
to an exaggerated economic dialectic. The imagination became intoxicated 
with its possibilities, and political power and property soon became locked 
in a strife that was bound to and did lead to the most significant social 
manifestation of these days: the struggle between labour and capital. The 
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exercise of power by workers through united action made its appearance 
towards the end of the last century. The early days were those of industrial 
violence and ferocity which, as we look back upon it, almost appals us. 
Property had become transfigured and the law of contract took its place 
among the deliverances from Mount Sinai. Slowly it was recognized that 
the interest of labour involved a freedom of action entitled to legal pro- 
tection. The interest had always existed but, until organized and made 
effective, it had possessed no juristic value. Through the spread of educa- 
tional facilities and the basic conceptions of what is called the American 
way of life, labour has grown in strength and consolidation until today it 
embodies an aggregate of power in some respects of greater potentiality 
than that of capital. These economic and social forces, great and small, in 
their impact on each other and on the public, raise questions of their own 
and other freedoms which have been brought within the scope of law. Thus, 
for the first time in history, the realities of pressures and coercions and 
their trail of consequences have been made the factors and considerations 
of judicial determination. 

There remain the practical handicaps to which those seeking the 
vindication of the courts are exposed. Interests are of every gradation, 
and influences and pressures supporting or opposing them equally so. 
Unfortunately effective power is predominantly coercive and not persuasive. 
Adjudication must necessarily be a practical proceeding; it involves the use 
of subordinate means and methods of the ordinary kind and it suffers from 
the usual accompaniments of them. In the haphazard manner in which 
courts and their proceedings have developed, the weak and the humble 
have been the victims of the powerful as well in them as in everyday life. 
In that evolution this can be seen to have been inescapable, and only the 
rising ethical intelligence will ever furnish a permanent redress of the 
iniquity. No one will say that our laws or practices have as yet removed 
these inequalities. We see them today in the denials of constitutional rights 
to accused persons whose colour or other characteristic has incurred the 
enmity or come under the ban of local prejudice or fanaticism. To these 
imperfections, the courts, so far as it lies within their resources, must supply 
the desideratum demanded by justice. 

What, then, is the touchstone of objectionable or permissible indoc- 
trination of legal decision with social or political theory by magistrates? 
That in the questions facing courts we must exclude theory has never 
been the rule and never can be the rule: theory is simply the completion 
of ideas. But there are criteria by which we can in any case reject or admit 
it. That theory should not be of private opinion as such is unquestioned. 
Phe basic principles and considerations which are to give shape and direc- 
tion to judgment must be gathered as best they can from the precedents 
and affirmations of the traditional law, from legislative enactments, from 
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universally accepted attitudes and working assumptions of our polity and 
their organic tendencies, from the fundamental conception of freedom in 
society, and from tested experience of what, considering all factors and 
interests, the mass of free and rational men applying the rule of universality 
will ultimately accept or demand: these and the modes of reasoning built 
up over the centuries, “the artificial reason,” as Coke called it, of the law, 
expanded and made flexible by the nature of the new matter of which 
it partakes. ‘That technique and that composite datum become the objective 
source and standard in fashioning the concrete decisions that point the way 
to future conduct. In the structure of the law’s myriad adjustments, built 
of the products of the reasoning mind, moulding the life of the community, 
neutral in its nature and operation, should reside the security of the 
humblest citizen: security in life, liberty, and the pursuit of happiness, 
security against any attempts by the most powerful to invade his sanctities. 

In the present upheaval what must be unceasingly affirmed is that 
the courts in the ascertainment of truth and the application of laws are the 
special guardians of the freedoms of unpopular causes, of minority groups 
and interests, of the individual against the mass, of the weak against the 
powerful, of the unique, of the nonconformist—our liberties are largely 
the accomplishments of such men. North America has been born of rebel- 
lion, rebellion in government, in church, in social organization. It is the 
delusion of every generation that it has achieved social statics. In the defence 
of this group, as it has been said, courage in a judge is as necessary 


as 
in a general. Against popular clamour, against any sort of sul 


A 


serviency to 
that clamour or the betrayal from any quarter of our inheritance, against 


the arrogance and insolence of power of whatever nature or from whatever 
source, the courts must shield the individual with all the safe-guards the 
centuries have accumulated. Let us not forget that democracy, like 
lowliness, may too often be 


Young ambition’s ladder 

Whereto the climber upwards turns his face; 

Sut when he once attains the upmost round, 

He then unto the ladder turns his back, 

Looks into the clouds, scorning the base degrees 
3y which he did ascend. 


So far as the judicial function is capable of it, courts of justice must 
work in a reality of freedom from factors that are foreign to their ministra- 
tions. ‘There must be a hovering awareness of ultimate principles and ends. 
There must be a steadfast adherence to the intellectual convictions of our 
jurisprudence. Only in that manner can they execute their office as an 
untrammelled, independent, and constituent organ of government account- 
able only to the public through its great councils. More than at any time in 
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history is their task complex. State groups are no longer homogeneous and 
the reconciliation in law of the increasing multiplicity of clashing interests 
and the extension of governmental regulation are demanding both an ever 
widening field of decision and a deepening insight into social phenomena. 
The function bristles with difficulties and inadequacies, but it is the best 
arbitral means yet vouchsafed to humanity. In these days when the under- 
world of hate threatens to engulf us in its madness and when humanity is 
balancing perilously on the edge of an abyss, it is time for all the massive 
forces of our society to shift their emphasis from rights to duties and 
responsibilities and to devise methods by which the processes of law will 
play a greater part in that reconciliation. 

In the independence of courts of justice resides the assurance to men 
of the enjoyment of the deepest demands of their nature. Justice is im- 
perfect in action because that nature is imperfect. The matter of life has 
no sharp contours, the perimeters are shadowy and merge into transitions, 
and we must rest satisfied with approximations. In life’s accounting much 
must be written off. We move in the masked environment of turbulent, 
plunging passion and will as well as in that of the visible, and the question 
is before us whether or not we can govern ourselves rationally, whether 
that notion is not a delusion. In spite of the deficient mechanics of 
adjudication, of the fallibilities of judgment, and the enveloping unknown 
into which all advance must take us, the low incidence of friction and 
controversy in the infinitude of our social relations and transactions is 
some indication of the quality of judicial administration. It reflects also 
the general acceptability of laws and the high responsibility of the citizenry. 
And the general approbation of the magistrates to whom democracy has 
entrusted the dispensation of justice according to law certifies that so far 
they are fairly meeting the supreme test of civilization. 








CHANGING FUNCTIONS OF CONTRACT IN 
THE COMMON LAW 


W. FRIEDMANN 


HE social function of contract in the formative era of modern industrial 

and capitalist society falls into four elements: freedom of movement; 
insurance against calculated economic risks; freedom of will; and equality 
between parties. These four elements are closely linked and, to some extent, 
overlap, but each has a distinct meaning. The problems of legal adjust- 
ment and interpretation, however, which they have posed in a rapidly 
changing society, are not of the same order. The first two of our four ele- 
ments are essentially formal in character, while the latter two express 
political and social ideologies as well. The difficulty of bridging the gap 
between the formal and substantial aspects of both freedom and equality 
is evident in the pathetic contrast between the law of contract as it is 
taught in text-books and modern contract as it functions in society. 

THE CoRNER-STONES OF CONTRACT IN THE “CLASSICAL” ERA 
(1) Freedom of Movement, Physical and Commercial 

In the common law of the industrial age, freedom to move is legally 
expressed by contract, which serves, above all, to facilitate the free making 
and unmaking of legal relations, at a time of increasing industrial and 
commercial expansion and mobility. It is this aspect of contract which is 
illustrated by Maine’s theory that progressive society has developed from 
status to contract. As against a legal status determined by ties and con- 
ditions outside personal decision, contract is the instrument by which the 
individual moves in modern evolutionary industrial society. In the Ameri- 
can Civil War, the contest between status and contract stood behind the 
ideological struggle between slavery and personal freedom. The static 
rural and patriarchal society of the South wanted a hierarchic immobility. 
The slave, as part of the estate, was at the bottom of the social scale, al- 
though, as events showed, his economic and social lot was often better 
than under the mobile and free economic society which the industrialized 
and commercialized North wanted and achieved. Freedom to hire and 
fire, and the unrestricted mobility of labour, were essential to this society, 
which regarded economic bargaining value as the main standard by which 
the demand for labour was regulated. 

The move from status to contract, from immobility to mobility, gradu- 
ally pervaded all spheres of life, beyond the fields of commercial and labour 
contracts. It invaded family relations, and the law of succession. It became 
the basis of club and union membership. Gradually it penetrated even into 
the law of land tenure, sale, and possession. In the English property legis- 
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lation of 1925, the right of free disposal over land, including the power to 
disentail, is finally recognized.’ In some respects, this movement from status 
to contract still continues, especially in so far as the modern state gradually 
abandons its ancient legal privileges, as the price to be paid for the vastly 
increased functions of modern government. ‘The British Crown Proceedings 
Act of 1947, and corresponding legislation in the Dominions,’ abolishes 
petition of right as the form of proceedings between subject and Crown, 
as well as the immunity of the Crown from liability in tort, based on the 
feudal and absolute status of the sovereign. It introduces instead ordinary 
actions in contract, tort, and property, as between subject and Crown. 

But, as will be shown later, this continuing momentum of the mobility 
aspect of contract is increasingly overshadowed by a return to a new kind 
of immobility resulting from the profound changes produced by the social 
welfare responsibilities of the modern state, by group organization and 
collective bargaining in industry and commerce, and, last but not least, the 
state of mobilization or semi-mobilization into which international strife 
has forced Western states since the outbreak of World War I. 


il) Insurance against Calculated Economic Risks 


‘The economic correlate of common law contract in its formative phase 
is a free enterprise society, in which the economic rewards for enterprise 
or speculation are restricted only within very wide limits, if at all. The 
functioning of such an economic system depends on the guarautee of the 
law that enterprise or speculation, in so far as it implies contracts for labour, 
goods, shares, and so on, will be protected by the award of damages or 
specific performance. There is much controversy between those who see 
the essence of contract in the legitimate expectation of its performance, 
and those who see it in the guarantee against loss by damages.* On either 
assumption, the sanctions of contract enable the hirer of services, the manu- 
facturer of goods, the speculator in land, or the purchaser of shares to 
engage in calculated economic risks. This part of contract has been com- 
paratively free from difficulties of ideology or adaptation to social change. 
It is a significant application of the Aristotelean principle of distributive 
justice, which demands the equal treatment of those equal before the law. 
It assumes that parties entering into a contract are equal before the law, 
and therefore entitled to the same remedies for breach of contract. It need 
not enter into the problem of social or economic equality between the 
rich and poor, capitalists and workers, groups and individuals. The courts 

'By-products of the former immobility and non-commercial characterization of land 
ownership remain, e.g. in the rule in Cavalier v. Pope, [1906] A.C. 428, under which the 
landlord is exempt from liability to his tenant for dangers existing on the premises 

2F.g., West Australian Crown Proceedings Act, 1947. 

’For a survey of different theories, cf. G. W. Paton, A Text Book of Jurisprudence 
(Oxford, 1946), 80; M. R. Cohen, Law and the Social Order (New York, 1933), 


69-111; R. Pound, An Introduction to the Philosophy of Law (New Haven, 1922), 
chap. vi. See also pp. 39-40, infra 
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have been mainly concerned with working out the comparatively technical, 
or to some extent logical, problems of possession, of remoteness of damage, 
and of “positive” and “negative” interest. Occasionally, social and econo- 
mic problems intrude. The Liesbosch Case‘ arose from a tort, but might 
equally have arisen in contract. The owners of a dredger, under contract to 
a third party to complete some work in a given time, were put to much 
greater expense in fulfilling this contract because they were too poor to 
buy a substitute for the dredger sunk by the negligence of the defendants. 
Was this poverty too remote a consequence to be taken into consideration? 
The House of Lords held that it was, and assumed that, for the purposes 
of the law of damages, poverty is a misfortune for which the law cannot 
take responsibility. A similar philosophy was adopted by the English courts 
during the few years when “expectation of happiness” played an exciting 
though slightly fantastic role in English law.° As Lord Simon put it, in 
the Benham Case: “Lawyers and judges may . . . join hands with moral- 
ists and philosophers and declare that the degree of happiness to be attained 
by a human being does not depend on wealth or status.’ But on the 
whole, the problem of sanctions for breach of contract, while vital to its 
function in modern industrial society, has remained relatively technical. 


(iii) Freedom of Will 

In one sense, freedom of will is only another way of expressing the 
essential mobility of contractual obligation. But freedom of contract has 
acquired a wider and more problematic significance, because of its philoso- 
phical and political connotation. Freedom of will goes both to the making 
and to the terms of contract. It means that a servant, an agricultural or 
an industrial worker, must be free to change his employer and his job. It 
means, on the other hand, that an employer can hire and fire at will, accord- 
ing to economic motives or personal dislikes, or for other reasons for which 
he is not generally accountable to anybody but himself. It means that a 
landowner can give notice to quit to a farmer-tenant whether his husbandry 
is good or not, and whether the land will go to waste or not. Freedom to 
make or unmake a contract also implies that a person cannot tie himself 
indefinitely to another. In other words, contract must not become a dis- 
guised form of status. This issue has not often come before the courts, but 
in Horwood v. Millars Timber and Trading Co.,’ the Court of Appeal 
held illegal a contract by which a man had, without any limitation of time, 
assigned his salary to a moneylender, and contracted with him never to 
terminate his employment without the moneylender’s consent, never to 

[1933] A.C. 449 

‘Between the decisions of the House of Lords in Rose v. Ford, [1937] A.C. 826, 
and Benham v. Gambling, [1941] A.C. 157. In the latter case, the House of Lords 
reduced the amount of damages awarded for loss of expectation of happiness, in respect 


of a child 2% years old, from £1200 to £200. 
6[1941] A.C. 157, 167. 7[1917] 1 K.B. 305 
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obtain credit, never to move from his house, and in several other respects 
to restrict his personal movements. 

Most of the legal restrictions current in the classical age of contract 
are concerned with safe-guarding this essential freedom. Contract is sup- 
posed to be a meeting of free wills. The once famous controversy between 
the Willenstheorie and the Erklarungstheorie is now a matter of purely 
historical and speculative interest. Whether it is the inner minds or the 
declared intentions of persons which go to make an agreement, it is essential 
to the theory of contract that they should not act under the pressure of 
external forces. This accounts for the rules, jointly worked out by com- 
mon law and equity, in regard to mistake, duress, undue influence, and 
misrepresentation. 

This freedom also applies to the terms of contract. The parties, it is 
assumed, are free to bargain out among themselves the conditions and 
terms of agreement. The classical theory of contract assumes the legal 
individual also to be a physical individual. The foundations of the theory 
were shattered when corporations increasingly displaced physical persons 
as legal individuals and as parties to commercial and industrial contracts. 
Because the theory was that two or more individual persons freely bargained 
with each other, control over the terms of contract was limited to a few 
categories of illegality. The idea that the state on behalf of the community 
should intervene to dictate or alter terms of contracts in the public interest 
is, on the whole, alien to the classical theory of common law contract. It 
is true that contracts in restraint of trade are supposed to be void if they 
are “unreasonable,” and reasonableness is measured by the interests of 
the parties as well as the interests of the public. Yet, in the long series of 
cases in which English courts have dealt with contracts in restraint of 
trade, there is only one case* in which consideration of the public interest 
was applied to produce a decision different from that resulting from a 
consideration of the interests of the parties. It was used to deny the plain- 
tiff a pension which the defendants had promised him, on condition that 
he would not compete against them in the wool trade. Although the plain- 
tiff did not plead restraint, but was anxious to comply and take the pension, 
the contract was held void as against the public interest.° 


iv) Equality 

To some extent, the concepts of freedom and equality in contract are 
interchangeable. Lack of freedom to make or unmake a contract or to 
bargain on its terms also implies lack of equality. As long as we restrict 
both concepts to the limited meaning which the orthodox theory of con- 
tract gives them, one usually implies the other. In so far as a person is 


8Wyatt v. Kreglinger, [1933] 1 K.B. 793. 
*For a criticism of this extremely questionable use of the notion of public interest, 
see note in (1933) 49 Law Quarterly Review 465 
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free from physical restraint or other direct compulsion to make and unmake 
a contract, he is also assumed to be in a position of equality. Because the 
law will impartially award damages or an injunction, according to the 
same principles of distributive justice, to the employer and to the employee, 
it is not generally concerned with the inequality resulting from the fact 
that one may be a corporation controlling the entire oil or chemical industry 
of the country, and the other a worker on weekly wage and notice. And 
formal equality—to vote, to make contracts, to migrate, to marry—was 
regarded by early utilitarianism and democratic theory as automatically 
conducive to social liberty and equality. 


THE CLEAVAGE BETWEEN THEORY AND REALITY 


The increasing gap between the theory and the reality of developing 
capitalist society, which led to the gradual reversal of the earlier Bentham- 
ite theory,’ had its particular effect on the law of contract, the legal 
symbol par excellence of this society. It is the main purpose of this study to 
analyse the extent to which a mixture of legislative developments and 
judicial interpretations have filled the growing gap between the early 
philosophy of contract and the reality of contemporary society. It will 
become apparent that the evolution of the law of contract in response to 
fundamental social changes has overwhelmingly occurred outside the 
court room. This possibly explains the remarkable divergence between 
the text-book law of contract and real contract, for English text-books, at 
any rate, are almost entirely preoccupied with decided cases." 

It would not, however, be correct to infer that the courts have been 
entirely blind to the discrepancy between the formal postulates of freedom 
and equality in contract and the social reality. There are, of course, well 
into recent times, judges who continue to uphold the assumptions of the 
early nineteenth century, either believing that they are still a true reflection 
of society, or that the law should not attempt to take note of any social 
evolution. Perhaps the most telling expression of this view is that of Pitney 
J. in Coppage v. Kansas.’* But the majority of judges have striven, in how- 

10This is brilliantly analysed by A. V. Dicey, Law and Public Opinion in England 
during the Nineteenth Century (2 ed., London, 1914). 

The leading text-book, Law of Contract, by G. C. Cheshire and C. S. H. Fifoot, 
first published in London in 1945, does not even refer to the term or meaning of 
“standard contract,” or ‘“‘contract of adhesion,’ or to the impact of public law on 
contract. This is all the more regrettable since Professors R. A. Eastwood and B. A. 
Wortley drew attention in 1938 to some of the impacts of administrative law on 
contract; see (1938) Journal of the Society of Public Teachers of Law 23 

12/1914) 236 U.S. 1, 17: “It is from the nature of things impossible to uphold 
freedom of contract and the right of private property without at the same time recog- 
nizing as legitimate those inequalities of fortune that are the necessary result of the 
exercise of those rights.” “Indeed a little reflection will show that whenever the right 
of private property and the right of free contract co-exist, each party when contracting 
is inevitably more or less influenced by the question whether he has much property, or 


little, or none; for the contract is made to the very end that each may gain something 
he needs or desires more urgently than that which he proposes to give in exchange.” 
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ever haphazard a way, to mitigate at least some particularly blatant con- 
sequences of the earlier theory. If they have not achieved very much, it is 
to some extent because of judicial conservatism but, to a far greater extent, 
because of the organic weakness of judicial law reform. It is easy enough to 
detect inarticulate premises or prejudices, or ignorance of economic and 
social realities, in English and American case law. It is far more difficult 
to suggest an alternative. For one thing, the main developments of modern 
contract, especially in the sphere of collective bargaining, have largely 
taken place outside the law courts. But even in so far as law courts can and 
wish to take into account the social implications of legal concepts, how far 
are they to go? Within the framework of the American Constitution, the 
Supreme Court has, since 1937, reversed the priority of values. It has, on 
the one hand, departed from the long line of decisions by which the Court 
had interpreted the due process clause, so as to invalidate, for example, 
maximum hours legislation, or a statutory direction to employers to bargain 
collectively. In this way the Court recognized that the main responsibility 
for translating the postulates of equality, freedom, and other political 
values into legal reality was normally the job of the legislator in which the 
Court ought not to interfere except in extreme cases. On the other hand, 
the Court has in recent years emphasized the provisions of the Constitution 
which guarantee political and social equality, regardless of race and re- 
ligion.’*What Professor Corwin has described as a “Constitutional Revo- 
lution Limited,” is a judicial revolution made possible as well as limited by 
the political principles incorporated in a written constitution and acces- 
sible to judicial interpretation. Even so, the American courts can only play 
a minor part in the fundamental changes in the function of contract which 
are taking place all the time. The judicial function is far more limited in 
England, where the courts have no specific catalogue of political rights to 
interpret. 

Neither in English nor in any other developed system of law has there 
ever been absolute freedom of contract, or complete passivity in the face 
of patent inequality between the parties. It is largely as a result of the early 
constructive influence of equity that the protection of infants and of bene- 
ficiaries under trusts has been extended, that remedies against both inno- 
cent and fraudulent misrepresentation and undue influence have been 
developed, and that, generally, property rights of persons suffering under 
legal disabilities, such as married women or infants, have been protected 
against the encroachments of rapacious husbands or parents. But equity 
shows even more clearly the strict limitations of such judicial interference. 
Anyone who approaches the study of equity by looking at its twelve maxims 
must beware of reading too much into such noble phrases as: “Equality 


18Cf., among others, R. H. Pear, “The U.S. Supreme Court and Religious Freedom” 
in (1949) 12 Modern Law Review 167; and B. Schwartz, ““The Changing Role of the 
United States Supreme Court” in (1950) 28 Canadian Bar Review 48. 
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is equity,” or “Equity will not suffer a wrong to be without remedy.” 
Their scope does not extend much beyond the adjustment of property rights, 
such as the rights between joint tenants, co-mortgagees, or co-sureties. 

The prevailing attitude of the courts has been to protect freedom and 
equality of contract against physical coercion, inequality, or the use of 
“unlawful” means. But what are unlawful means? It is obvious that 
signatures obtained at the point of a pistol, through unlawful imprison- 
ment, or by blackmail, are not freely obtained and are therefore not bind- 
ing. But as a line of English decisions, culminating in Thorne v. Motor 
Trade Association,'* shows, even blackmail brings in an element of un- 
certainty, caused by the difficulty of classifying economic boycott. Is the 
blacklisting of a trader by a powerful association an unlawful means to 
obtain compliance with prices fixed by the association, or is it a legitimate 
means of economic pressure? After a long controversy, the House of Lords 
decided that blacklisting was a legitimate means of economic pressure. 
There are parallel problems in the law of conspiracy. In the Mogul Case,”* 
the House of Lords had decided that for an association of tea traders to 
cause the ruin of a rival by bringing strong economic pressure on merchants 
in China to boycott him was a legitimate means of competition. For many 
years, English courts tended to decide differently where the boycotting 
organization was a workers’ trade union.’* But in the Crofter Case,'’ the 
House of Lords finally recognized that group pressure, applied for eco- 
nomic or social ends, as distinct from personal malice, and carried out by 
means not in themselves unlawful, was a legitimate weapon of modern 
economic and social conflict.”* 

English courts, by recognizing group pressure as legitimate, have thus 
gradually come to sanction judicially the restoration of a rough equality in 
the economic and social conflicts. They have gone somewhat farther in 
protecting social or economic inequality in twentieth century decisions on 
restraint of trade. Going back to the Nordenfelt Case,’® on the one hand, 
and to Mason v. Provident Society,”® on the other, they have held that re- 
strictive covenants are generally valid, if entered into in consideration of 
the sale of the goodwill of a business. The parties in such situations are 
presumed to be generally equal in economic power. On the other hand, a 
covenant, by which an employee engages himself not to use his skill and 
labour, is considered void, because the employee is presumed to be in 
a weaker bargaining position, and the restriction on his main or only 

14[1937] A.C. 797. 

15[1892] A.C. 25. 


16Quinn v. Leatham, [1901] A.C. 495. 

17[1942] A.C. 435. 

18For a short account, cf. Salmond’s Law of Torts (10 ed., London, 1945, by W. 
T. S. Stallybrass), sect. 156. For a fuller discussion, see W. Friedmann, “The Harris 
Tweed Case and Freedom of Trade” in (1942) 6 Modern Law Review 1. 

19[1894] A.C. 535. 

20[/1913] A.C. 724. 
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capital, that is, labour and skill, is not to be encouraged.” Here the courts 
have touched at least the fringe of that great and dominating problem, the 
gap between the formal equality of parties free to make contracts as they 
wish, and the actual inequality and lack of freedom caused by stark in- 
equalities of economic bargaining power. Yet it is obvious that the courts 
can only go a very limited distance along that road. Judicial temperament 
and beliefs will make some courts go much farther than others in the reform 
of injustices through the discriminating use of precedent or the manifold 
other devices of judicial reform.** But it would be idle to expect, even 
if it were desirable, that the courts could be the main instrument in ad- 
justing law to new economic and social conditions. They can do this no 
more than they can develop the principle of abuse of rights or of unjust 
enrichment, or the maxims of equity, into general instruments of reform of 
justice and of social change. In the law of contract, the main changes have 
been the result of extra-judicial developments. 


Tue Main Socitat CAUSES OF THE TRANSFORMATION OF CONTRACT 


Four major factors may be regarded as being mainly responsible for 
the transformation in the function and substance of contract, which is 
creating a widening gap between legal reality and the traditional text-book 
approach. The first is the widespread process of concentration in industry 
and business, corresponding to an increasing urbanization and standardi- 
zation of life. Its legal result is “standard” contract, or “contract of ad- 
hesion.” The second factor is the increasing substitution of collective for 
individual bargaining in industrial society. Its legal product is the collective 
contract between management and labour, with a varying degree of state 
interference. The third factor is the tremendous expansion of the welfare 
and social service functions of the state in all common law jurisdictions. 
Its legal effect is twofold: on the one hand, it has led to a multitude of 
statutory terms of contract, substituted for or added to the terms agreed 
upon between the parties; on the other hand, it has led to a vast increase 
of contracts in which government departments or other public authorities 
are on one side, and a private party on the other. The effect of this on the 
law of contract, though as yet little explored, is profound. 

All these developments affect the theory and practice of contract, but 
in different ways. The ideology of social security means emphasis on sta- 
bility and a corresponding lack of mobility, especially in employment con- 
tracts. The standardization of contract greatly restricts the freedom of the 
weaker party, and is usually accompanied by inequality of bargaining 
power. Collective bargaining, on the other hand, has substantially restored 
equality of bargaining power between employers and employees, though 


21Employees’ covenants are generally valid if they prohibit the use of trade secrets 
acquired in the employment; cf. Morris v. Saxelby, [1916] 1 A.C. 688. 
22Cf. W. Friedmann, Legal Theory (2 ed., London, 1949), chaps. 23, 24 
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increasingly at the cost of individual freedom, as the legal or practical com- 
pulsion to join employers’ associations and trade unions progresses. The 
imposition of statutory duties in the interest of social justice largely sacri- 
fices mobility for stability and security. The increasing participation of 
public authority in contract creates the wider and as yet generally unex- 
plored problem of the dual function of the state, as a superior and as an 
equal. 

The fourth factor, the aspect of economic security, the elaboration of 
remedies for breach of contract, is increasingly affected by the spread of 
such political, economic, and social upheavals as war, revolution, or in- 
flation. The legal result is the doctrine of frustration of contract, with its 
consequent extension of legal excuses for the non-performance of contract. 


(1) Standardization of Contract** 


In extreme cases, a single corporation controlling an entire industry 
or business can impose its conditions upon an unorganized multitude of 
individual parties. In the vast majority of cases, the firms operating in a 
particular industry or business are organized in associations, through which 
they formulate general conditions which, by virtue of their membership, 
they are under an obligation to incorporate in their individual transactions. 
Most contracts which govern our daily lives are of a standardized character. 
We travel under standard terms, by rail, ship, aeroplane, or tramway. 
We make contracts for life or accident insurance under standardized con- 
ditions. Thousands of professional or commercial associations, trade unions, 
and clubs can remain unincorporated, because terms of membership, con- 
tractual in theory, are standardized. We rent houses or rooms under 
similarly controlled terms; authors or broadcasters, whether dealing with 
public or private institutions, sign standard agreements. Government de- 
partments regulate the terms of purchase by standard conditions. 

In many ways, this standardization of contract terms simplifies busi- 
ness; indeed, it is an inevitable aspect of the mechanization of modern life. 
The working out of thousands of individual contract terms for substantially 
similar transactions would be as uneconomical as the use of antiquated 
machinery. It has even been suggested that “‘by standardizing contracts, 
the law increases that real security which is a necessary basis of initiatives 
and tolerable risks.’’** At the same time, it is certain that the standardi- 
zation of contract affects both freedom and equality of bargaining, except 
where groups of approximately equal strength confront each other. This 
is seldom the case in the type of transaction mentioned earlier. Freedom is 


28Cf. O. Prausnitz, The Standardization of Commercial Contracts in English and 
Continental Law (London, 1937) ; K. N. Llewellyn, “What Price Contract?” in (1931) 
40 Yale Law Journal 704; book review by K. N. Llewellyn in (1939) 52 Harvard Law 
Review 700; F. Kessler, “Contracts of Adhesion—Some Thoughts about Freedom of 
Contract” in (1943) 43 Columbia Law Review 629. 

24M. R. Cohen, Law and the Social Order, 106. 
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affected since the individual has a purely fictitious alternative to accepting 
the terms presented to him. The traveller may have a choice between dif- 
ferent airlines or shipping companies, but it will seldom be a choice between 
different terms. The same applies to those who wish to insure themselves, 
mortgage their houses, or buy goods on hire-purchase. A shipping company 
or a government department will not agree to individual modifications of 
terms, where a standard voyage or purchase is in question. The absence of 
such freedom is, however, important mainly because of the ensuing in- 
equality of bargaining power. Standard terms invariably detract from 
common law rights by limiting or excluding liability,*” by making the land- 
lord the judge of whether the tenant has infringed certain terms of the 
tenancy agreement,*” and by making a government department as con- 
tractor the sole judge of whether it is justified in terminating a contract 
because of altered circumstances.** 

Courts, or even legislatures, can do very little to alter this situation, 
which is inherent in modern conditions of life. It is difficult to see how it 
would be practicable for courts to “enforce only those terms to which a 
reasonable offeree would have agreed if he had enjoyed equal bargaining 
power with the offeror.”** The more likely approach is that of decon- 
centration by legislation, as attempted by the American anti-trust legisla- 
tion, with inconclusive results. At least the courts have a certain weapon in 
so far as they are called upon to interpret such legislation in civil or criminal 
law.” But it is fair to say that while a certain degree of competition may 
be restored or preserved by such legislation and jurisdiction, its effect on 
the standardization of terms as between industry and the customer is small. 
The legislator and the courts have been somewhat more active in counter- 
ing another form of inequality—that resulting from the fact that one 
party draws up terms of contract as a result of experience, long considera- 
tion, and expert advice, while the other party has no more than a hasty 
opportunity to scrutinize the terms.*° In some cases, the legislator has 
attempted to counter this inequality, for example in the English Hire Pur- 
chase Act, 1938, which makes the enforceability of a hire-purchase agree- 
ment dependent upon the delivery to the hirer of a note setting out the 
essential terms of the agreement, and containing legible notice of the 
hirer’s rights in a form prescribed by the Act. The so-called ticket cases 
have also touched this problem, although, as it appears, with inconclusive 


25E.g. in the typical shipping or air-transport contract. 
2©Typical landlord and tenant agreement. 
27Standard Conditions of Government Contracts for Store Purchases (London, 
1947). 
28See note on “Contract Clauses in Fine Print’ in (1950) 63 Harvard Law Review 
494, 504. 
29Cf. K. Mannheim, “Freedom of Competition and the Criminal Law” in (1943) 
7 Modern Law Review 1. 
30Cf. note 28. 
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results, in both English and American law.** To some extent at least, the 
courts have recognized that the customer is not bound by terms of which 
he cannot reasonably be expected to have taken notice, because they were 
unusual, inconspicuous, or unreasonable on some other ground. But again, 
it would be going much too far to pretend that this haphazard and occa- 
sional legislative and judicial control has substantially altered the position 
for the great majority of people. 

As regards the lack of real as distinct from nominal freedom to refuse 
to enter a contract where the other side holds the monopoly or over- 
whelming power, a modification of this position would again require a 
fundamental alteration in the economic and social organization of the 
community. Only a return to the condition where there existed a large 
number of fiercely competing railways, shipping lines, or insurance com- 
panies, not legal prohibition, would alter the position. Some attempt has, 
however, been made to counter this lack of freedom by a corresponding 
compulsion on the other side to offer a contract to all comers. To some 
extent, legislation imposes an obligation upon the providers of vital utilities, 
such as water, to provide services under certain conditions laid down in 
the Act. Moreover, courts in the United States have, to some extent, 
developed a theory by which a party holding a practical monopoly of 
service is assumed to have incurred a duty to render public service, and 
cannot therefore arbitrarily refuse to contract. Yet “the field of genuine 
compulsory contract has not on the whole transcended that of public utilities 
and compulsory insurance.”** It is this problem of squaring the de facto 
exercise of public functions with the private law liberty of making or 
refusing to make a contract, with all its ensuing powers of discrimination 
and abuse, which has led to the demand for the socialization of public 
utilities and insurance.** 


(ii) Collective Bargaining and the Law of Contract 


The increasing substitution, in all common law jurisdictions, of collec- 
tive bargaining for individual contract is steadily supplanting, for the vast 
majority of employees, the traditional master and servant relationship. 
Neither legislatures nor courts have had a major part in this development. 

In England the growth of collective bargaining has proceeded almost 
unnoticed by the law. The term does not appear in the most recent text- 
book on industrial law.** The overwhelming legal significance of collective 


31Cf. G. C. Cheshire and C. S. H. Fifoot, Law of Contract, 83-7; also note on 
“Contract Clauses in Fine Print” in (1950) 63 Harvard Law Review 494. 

82A. Lenhoff, “The Scope of Compulsory Contracts Proper” in (1943) 43 
Columbia Law Review 586, 595. 

83In Britain, the transport, electricity, gas, steel, and coal industries are now the 
property of the state, administered by autonomous public corporations. The original 
Labour party demand for social insurance has been replaced by a proposal to put all 
insurance on a mutual and co-operative basis. 

34M. Cooper, Outlines of Industrial Law (London, 1947). 
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bargaining in modern English law would be almost unknown except for 
the work of a German-trained jurist.** Collective bargaining is taken for 
granted in England as a predominant method of regulation of conditions 
in industry and agriculture, but despite the tremendous growth of state 
intervention in recent legal history, governmental interference in the regula- 
tion of labour conditions has been extremely cautious and, on the whole, 
exceptional. It has taken place mainly in the form of minimum wage 
legislation, that is, the compulsory determination of minimum terms 
of remuneration in the relevant contracts.** Indirectly, collective bargaining 
is recognized through “fair wage” clauses, incorporated in many statutes, 
or directions to enter into collective bargaining. For example, the Nationali- 
zation Acts enjoin the boards of the public corporations managing the 
nationalized industries “to enter into consultation with organizations, ap- 
pearing to them to represent substantial proportions of the persons in the 
employment of the Board,” for the purpose of negotiating terms and con- 
ditions of employment. The validity of the ‘closed shop” has never been 
legally tested in Britain. The strength of trade unionism in most major 
industries is such that the practical compulsion of union membership is 
sufficient, and also preferable, to legal compulsion. Occasionally, a single 
trade union is recognized as exclusively entitled to bargain on behalf of 
the employees,*’ but on the whole, the collective labour agreement, for all 
its tremendous importance in the lives of millions of people, has remained 
outside the sphere of the English law courts. It is therefore still on the bare 
fringe of interest for members of the legal profession and for writers of text- 
books. Strictly speaking, the collective contract is not enforceable in the 
courts. Section 4 of the Trade Union Act, 1871, says that “nothing in this 
Act shall enable any Court to entertain any legal proceedings instituted 
with the object of directly enforcing or recovering damages for the breach 
of . . . any agreement made between one Trade Union and another.’’** 
Thus there is no direct enforcement of what, in a continental terminology 
now increasingly familiar in the common law jurisdictions, is termed the 
contractual or obligatory aspect of collective agreement.*® The lack of 


85Cf. O. Kahn-Freund, “Collective Agreements under War Legislation” in (1943) 
6 Modern Law Review 112: see also the same author's article, “Legislation through 
Adjudication: The Legal Aspects of Fair Wages Clauses and Recognised Conditions” 
in (1948) 11 ibid. 269, 429. 

86As Dr. Kahn-Freund points out, this has mainly happened in weakly organized 
industries, where employees’ organizations cannot take care of themselves. Cf. Catering 
Wages Act, 1943; Agricultural Wages Act, 1948; and, for the general machinery, Wages 
Councils’ Act, 1945. 

S7E.g. in a recent agreement made between the British Transport Authority and 
the Transport Workers Union 

88This includes employers’ associations. 

389Cf. O. Kahn-Freund, “Collective Agreements under War Legislation” in (1943) 
6 Modern Law Review 112: Thomson, “Voluntary Collective Agreements in Australia 
and New Zealand” in (1948) 1 University of Western Australia Annual Law Review 
80; A. Lenhoff in Labour Law: Cases and Materials (prelim. ed., compiled by a group 
of teachers of labour law) IT. 
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direct legal enforceability compares starkly with its social strength, in a 
society in which group bargaining has almost entirely displaced individual 
bargaining. 

As for the normative aspect, that is, the question of how far individual 
contracts of employment must conform with the terms laid down in the 
collective agreement as to wages, holidays, and other important matters, 
the only English decision on the point*® held that no individual member of 
an association could bring an action on the terms of an agreement made 
between that association and another. Yet, at the present day, it could 
probably be said that the terms laid down in collective agreements would, 
by custom or usage, be presumed to be the terms of individual employment 
contracts between those affected by the collective agreement, unless there 
is an express stipulation to the contrary. To some extent, minimum wage 
legislation has covered this point. In so far as such legislation applies, the 
terms of collective agreement in certain industries are automatically terms 
of individual contracts."* 

The growth of collective bargaining in the United States is of far 
more recent origin,** but the suddenness of its growth and its association 
with the “New Deal” legislation have brought it far more within the pur- 
view of legal discussion and adjudication than in England. The National 
Labor Relations Act, 1935, made it compulsory upon employers to bargain 
collectively with the chosen representatives of the employees. The National 
Labor Relations Board, established under the Act, and the courts in review- 
ing and enforcing the decisions of the Board, have given hundreds of deci- 
sions trying to elucidate what type of action by the employer complies with 
the direction of the Act.** The Labor Management Relations Act, 1947, 
made collective agreements specifically the subject of suits for enforcement 
in the federal courts. The position therefore now differs from that in English 
law, where collective agreements are still not directly enforceable. 

As regards the normative force of collective agreements, that is, their 
legal effect on individual contracts of employment, the attitude of the courts 
is not unanimous. Precedents can be found for almost any conceivable view: 
that collective agreements impose a mere moral obligation upon the 
parties;** that collective agreements create a usage, the incorporation of 
which into labour agreements is a matter of fact;** that collective bargain- 
ing agreements are void for want of consideration;** that collective agree- 

49Holland v. London Society of Compositors, (1923) 40 T.L.R. 440. 

41E.g. under the Cotton Manufacturing Industry (Temporary Provisions) Act, 1934. 

42Cf. O. Kahn-Freund, “Collective Agreements under War Legislation” in (1943) 
6 Modern Law Review 112, 118. 

43Cf. A. Cox and J. T. Dunlop, “Regulation of Collective Bargaining by the 
National Labor Relations Board” in (1950) 63 Harvard Law Review 389. 
as [ae L. Teller, Labor Disputes and Collective Bargaining (New York, 1940), I, 


45Cf. Moody v. Model Window Glass Co., (1920) 145 Ark. 197, 224 S.W. 436. 
46Wilson v. Airline Coal Co., (1933) 215 Iowa 855, 246 N.W. 753 
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ments give both parties the full armoury of equitable remedies, especially 
injunctions and specific performance;*’ that the violation of a collective 
agreement is an unfair labour practice;‘* that individual employees may 
assert rights under collective agreements, either because the union has acted 
as their agent,*’ or as third party beneficiaries.*° On the whole, there has 
been a definite development towards the recognized legal status and enforce- 
ability of collective agreements. They are increasingly given statutory 
recognition and they are protected by various private as well as public law 
sanctions. Yet this development only accentuates the problem of the legal 
nature of collective agreements.” 

The legal position in Canada is, as in many other fields, a blend 
between British and American legal developments. Substantially the same 
view as in the Holland Case is taken in a decision of the Judicial Com- 
mittee, on appeal from a Canadian court.** In that case, the plaintiff had 
sued a railway company for damages for wrongful dismissal, basing his case 
on a collective agreement between the Canadian Railway Board and one 
of the railroad brotherhoods. The Judicial Committee did not exclude 
that such an agreement might establish directly enforceable rights for an 
individual but held that in this case the collective agreement appeared “‘to 
be intended merely to operate as an agreement between a body of em- 
ployers and a labour organization. . . . If an employer refused to observe 
these rules, the effect would be, not an action by any employee, not even 
an action by the Union against the employer for specific performance or 
damages, but the calling of a strike until the grievance was remedied.” A 
number of later Canadian cases have also held that an individual work- 
man cannot derive actionable rights from a collective agreement.** Sub- 
sequent Canadian legislation, both federal and provincial, has put col- 
lective agreements on a statutory basis and given them definite legal effect, 
as between the parties to the agreement.” 

A third type of collective bargaining is represented by Australia and 
New Zealand, where the machinery of collective bargaining entirely 
dominates labour conditions, but with the significant difference that the 

*7Schlesinger v. Quinto, (1922) 201 A.D. 487, 194 N.Y.S. 401 


487. I. Case Co. v. National Labor Relations Board, (1944) 321 U.S. 332 

‘9"The practical difficulties of this theory are shown in Shelley v. Portland Tug & 
Barge Co., (1938) 76 P(2d) 477 

‘0Cf. authorities quoted in L. Teller, Labor Disputes and Collective Bargaining, I, 
sect. 168, note 83 

‘I1Cf. tbid., chap. 10 

52Young v. Canadian Northern Railway Co., [1931] A.C. 83. 

58E.¢. Aris v. Toronto, Hamilton & Buffalo Railway Co., [1933] O.R. 142; Wright 
v. Calgary Herald, [1938] 1 D.L.R. 111. 

‘“4Cf. the federal Industrial Relations and Disputes Investigation Act, 1948 and, 
umong others, the Ontario Labour Relations Act, 1950. Under the 1950 Ontario Act, 
for example, the sanctions for violation of a collective agreement consist in the right of 
either party to call for arbitration, in the power of the arbitrator to make awards which 
ire sometimes tantamount to damages, and in the power of criminal prosecution for 
non-observance of the arbitrator’s award 
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terms of collective bargaining can be hardened, and thus be turned from 
group law into state law, by an award of the Arbitration Court. This may 
be either by a consent decree or by an award adjudicating between con- 
testing points of view. Here the machinery of group bargaining is the basic 
factor, but the state machinery, in a capacity half judicial, half legislative, 
is superimposed upon it.°° 

The vital significance of collective bargaining for the law of contract 
thus lies in its following aspects: firstly, it resembles a standard contract 
of business and industry in that standardized terms regulate the conditions 
of employment of millions of individuals. Secondly, it is a most important 
instance of a legislative function delegated, by the permissive or even 
imperative authority of the state, from government to social groups. Thirdly, 
the freedom of the individual to bargain on his terms of employment is 
inevitably curtailed by the prevalence of collective bargaining. It is even 
excluded where the “closed shop” is recognized, either legally or de facto. 
Fourthly, this lack of freedom is compensated by a substantial restoration 
of equality of bargaining power. It is not the individual employee who 
has regained equality, but the trade union negotiating on his behalf. Al- 
though the trade union is not, strictly speaking, the agent, it has in effect 
absorbed and consolidated the bargaining power formerly vested in the 
individual. 

Although collective agreements have now a definite legal status and 
a varying apparatus of sanctions, their legal classification is not easy. It has 
been suggested” that collective agreements should not be viewed as con- 
tracts at all but as a new legal category. What this new category is remains 
the object of speculation. It has been likened to the organism of a con- 
stitution as well as to group insurance.’ That the modern collective agree- 
ment has a social and economic significance different from that of the 
common law contract is certain. It establishes, in the form of group agree- 
ment, a code of conduct between powerful sections of the population con- 
trolling the vital factors of national production. ‘They do not only involve 
the groups concerned but also the public. Hence the need for a varying 


‘“*The precise classification of the Australian and New Zealand systems is not easy. 
Recent developments in the Australian practice tend to reduce the collective bargaining 
element in industrial relations, and to emphasize increasingly the part of the Arbitration 
Court in laying down minimum terms for an entire industry or even all industries. The 
main share of the parties in that procedure lies in setting the machinery in motion 

through application of a registered association of employers or employees). Once the 

conciliation and arbitration machinery has started to operate in a particular dispute, it 
is doubtful how far any right to collective action (e.g. by strike or lock-out) still re- 
mains. On this point, recent decisions are conflicting. For a brief survey of the general 
position, cf. Thomson, “Voluntary Collective Agreements in Australia and New Zea- 
land” in (1948) 1 University of Western Australia Annual Law Review 80 and 
O. de R. Foenander, Industrial Regulation in Australia (Melbourne, 1947). 

56Cf. W. G. Rice, “Collective Labor Agreements in American Law” in (1931) 44 
Harvard Law Review 572, 606, and also L. Duguit, “Collective Acts as Distinguished 
from Contracts” in (1918) 27 Yale Law Journal 753. 

S7Cf. L. Teller, Labor Disputes and Collective Bargaining, I, sect. 172. 
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degree of state interference. It has been shown that collective agreements 
have gradually absorbed certain elements of contract and equity as well as 
of public law. It is probably too early to make a final assessment of their 
place in the legal system. 


(iii) Compulsory Terms of Contract and the Public Interest 

The growing range and volume of activities usually summed up in the 
term “‘social service state’ or “welfare state” affect the law of contract in 
two different ways. The first, and by far the more familiar way, is legis- 
lative or judicial interference with the terms of contract, for reasons of 
public policy. The second, and less explored, aspect is the modification of 
contract through the growing participation of government departments 
or incorporated public authorities as parties to contracts. 

The variety of impacts of public law on contract is almost infinite, 
but the mention of three broad methods of public control over the terms 
of contract may be sufficient for our purposes: ** 

(a) Public policy, through statutory or judicial prohibitions, may de- 
clare contracts void, either wholly or in a particular respect, in so far as 
they offend against certain principles of social or economic equality. Refer- 
ence has already been made to the line of cases which have invalidated 
restrictive covenants between employers and employees purporting to 
restrict the exercise of the employee’s skill and labour. This is a relatively 
rare instance of judicial correction of an inequality of bargaining power. 
A statutory parallel may be seen in the Truck Acts prohibiting the pay- 
ment of wages in goods instead of money.”* These Acts invalidate contracts 
by which an employer pays any part of a workman’s wages otherwise than 
in current coin, or lays down conditions as to the manner or place in which 
the workman has to spend his wages (e.g. a contract binding the workman 
to buy at the employer’s store). Subject to certain exceptions laid down 
in the Act, the employer cannot make any deduction from wages in respect 
of meals or other benefits in kind.* The practical importance of these forms 
of legislative or judicial protection has of course been greatly diminished 
by the far-reaching restoration of equality of bargaining power through 
collective bargaining. They retain importance mainly in regard to unor- 
ganized employees. 

(b) Of greater practical importance are the many forms of com- 
pulsory terms incorporated in contracts for the enforcement of certain 
social policies. The most frequent way of incorporating social duties 
in contracts is by means of statutory duties, which come into exist- 
ence as by-products of the master-and-servant relationship. Technically, 

"8Cf. for a slightly different classification, R. A. Eastwood and B. A. Wortley, 
“Administrative Law and the Teaching of the Law of Contract” in (1938) Journal of 
the Society of Public Teachers of Law 23-4. 


°W. M. Cooper, Outlines of Industrial Law (London, 1947), 213 ff. 
6°Cf. Pratt v. Cook, [1940] A.C. 437 
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the breach of such statutory duties will usually be sanctioned either 
by penalties or by actions for damages akin to tort actions. For ex- 
ample, the breach of a statutory duty to fence dangerous machinery 
or provide minimum standards of sanitation may result in an action for 
damages by the person injured through neglect of these provisions. Work- 
men’s compensation legislation—now replaced in Britain by a compre- 
hensive National Insurance Act—provides a statutory obligation, regardless 
of fault, for compensation in the case of accidents suffered in the course 
of employment. Sometimes legislation of this kind imposes statutory duties 
of a quasi-contractual type added to a contract proper, for example, between 
landlord and tenant. A familiar example in English social legislation is the 
Housing Act of 1936 by which lessors of houses below a certain rateable 
value become subject to a statutory warranty of “fitness for human habita- 
tion.” The relation of this statutory provision to the contractual terms has 
been the subject of some judicial differences of opinion. The Court of Ap- 
peal subordinated this statutory warranty to the principles of private con- 
tract by holding that where a tenant of a house coming under the provisions 
of the statute had been injured by the breaking of a sash-cord, he could 
not recover damages unless notice of the defect had been given by the 
tenant to the landlord in accordance with the common law conditions of 
the landlord and tenant contract."' The Housing Act, however, did not 
provide for any such notice and some years later the House of Lords 
criticized this approach” although its decision did not rest on that point. 
In all the judgments strong doubt was expressed whether contractual con- 
ditions such as notice of defects should be imported into statutory terms 
added to the contract in the public interest. 

Another type of compulsory term imposed upon private contracts is 
that resulting from minimum wage legislation. ‘Two kinds of minimum 
wage legislation have recently gained importance in English law. The first 
makes it compulsory for contracting parties in a number of industries to 
incorporate “fair wage” standards, that is, to negotiate wages in accordance 
with recognized standards. These principles have been embodied in par- 
ticular in a large number of Acts which provide assistance to industries 
and public authorities by way of grant, loan, subsidy, guarantee, or licence.”* 
This means that contracting parties are compelled to adopt minimum con- 
ditions determined by reference to standards outside their own volition and 
control. The second type of minimum wage regulation directly imposes 
statutory minimum standards on a number of industries. Wage-fixing is 
normally done through boards or councils, known as “wage regulating 


"\Morgan v. Liverpool Corporation, [1927] 2 K.B. 131. 
®2Summers v. Salford Corporation, [1943] A.C. 283. 
®3Cf. Industrial Relations Handbook (London, 1944), 133-8; O. Kahn-Freund, 


“Collective Agreements under War Legislation” in (1948) 11 Modern Law Review 269, 
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authorities,” which make their orders after having heard the parties con- 
cerned. In substance this is much like a process of collective bargaining, but 
in form it is a state act which, by means of a statutory order, imposes terms 
on the parties themselves. In Britain this machinery applies to a few 
industries where collective organization is relatively weak, notably to 
agriculture and catering.”* 

(c) Another way of imposing public law upon private agreements is 
the variation of certain terms of contract by public authority, that is, 
either automatically by statute or, more frequently, by ministerial or judicial 
order. In so far as collective agreements are made automatically binding 
on employers and employees, the terms of the collective agreement are 
automatically substituted for those of the individual contract to the extent 
to which the individual contract derogates from the collective terms.” 
The Agriculture Act, 1947, provides an interesting example of a ministerial 
variation of contractual terms in the interest of national agricultural policy. 
Section 36 empowers the Minister, on the application of the landlord or 
the tenant, or otherwise, to vary a contract which provides for the main- 
tenance of certain land as permanent pasture, by directing that certain 
parts of the land shall be treated as arable land. In this way, the state 
ensures that the land is cultivated according to paramount national inter- 
ests, in preference to the agreement of the parties. Another section of the 
same Act empowers the Minister to make regulations about the mainten- 
ance, repair, and insurance of fixed equipment, which shall be deemed 
to be incorporated in every contract of tenancy of an agricultural holding. 
The Landlord and Tenant (Rent Control) Act, 1949, provides another 
example of modification of contractual terms in the public interest. Either 
the landlord or the tenant of a dwelling-house subject to the Act may apply 
to a rent tribunal for determination of a reasonable rent, and such rent 
is substituted for that agreed upon between the parties. 


iv) Public Authorities and the Law of Contract 


The modifications of the traditional principles of contract discussed so 
far are familiar to all common law countries; their frequency and impor- 
tance, rather than their existence, are recent developments. By far the most 
important modification of the law of contract, however, results from the 
increasing role played by the government, by local authorities, or the grow- 
ing number of incorporated public authorities, as owners and managers 
of industry, as providers of public utilities, administrators of social services, 
and a multitude of other capacities, which require the making of contracts. 

*“4For details, see Industrial Relations Handbook, sect. vit; O. Kahn-Freund, 
“Minimum Wage Legislation in Great Britain” in (1949) 97 University of Pennsylvania 
Law Review 778, 784. On the position in legal systems outside the common law, cf 
A. Lenhoff in Labor Law: Cases and Materials, I1, 44-62 
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It is perhaps not surprising that this development has as yet been so little 
explored in the common law systems. It is a familiar problem in continental 
systems, where the relations between public authority and the citizen have, 
for many decades, been the concern of the special science of public law. 
The legal classification of conflicts between public authorities and the 
citizen is also indispensable for the allocation of a particular dispute, either 
to a civil court or an administrative tribunal. In the common law system, 
on the other hand, public law has crept in gradually and by stealth. As all 
common law countries now have highly developed government machinery, 
social services, public utilities, and publicly owned industries, the signi- 
ficance of public law in these countries is steadily growing. But public law 
has to be developed mainly out of the categories of common law. Legal 
discussion has been overwhelmingly concentrated on the problem of ad- 
ministrative justice and procedure. The impact of public law on common 
law concepts, however, is of at least equal significance. It presents itself in 
two forms. On the one hand, government departments or other public 
authorities are employers, buy and sell goods, manage factories, grant 
loans, repair dykes or regulate watercourses, and exercise a multitude of 
other activities which bring them into legal contact with the citizen. On the 
other hand, public authorities contract with each other. The British ‘Trans- 
port Commission must buy coal from the National Coal Board, and the 
National Coal Board uses nationalized railways. 

(a) Contracts between Public Authorities and Private Persons. Con- 
tinental legal literature and decisions have worked for many years on tests 
by which to distinguish a private law contract between a public authority 
and a private person from transactions of an administrative and public law 
character. The basic distinction in French law is between gestions privées 
(jurisdiction of civil courts), and gestions publiques (jurisdiction of ad- 
ministrative tribunals). Generally speaking, the nature of the service and 
the activity in question is the decisive test. As the public activities and 
functions of public authorities are now manifold and diverse, this is not 
an easy test, unless one were to adhere to the now discredited theory that 
commercial and industrial activities are not proper functions of the state. 
In effect, therefore, the main criterion is the nature of the particular trans- 
action. If it is of a predominantly financial or commercial character, if it 
is in the form of an ordinary contract, or if it can be surmised from other 
circumstances that the state or a public authority adopted the form of a 
private transaction, it will be adjudged a gestion privée. For example, 
recent decisions have held a contract between the Minister of Posts and 
Telegraphs and the Society of Authors and Composers, concerning broad- 
casting rights, to be a private contract. They have similarly interpreted 
a guarantee given by a local authority for a loan contracted by a building 
society, or a promise of indemnity given by the state to a railway company 
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for any obligations incurred as a consequence of fires caused through the 
operation of a powder factory. On the other hand, contracts let for the 
execution of public works or transport services are usually held to be 
administrative, not civil, contracts. Contracts arising in connection with an 
industrial or commercial activity of the state or any public authority are 
usually deemed to be private contracts. Contracts arising in connection 
with the organization of defence, police, or other traditional public services, 
would presumably be held to be administrative contracts, unless there were 
special circumstances to indicate the contrary.” 

In German administrative law, the general approach is similar. The 
basic distinction is between the state as authority and as fiscus. Although 
it is indivisible, the state thus has two legal aspects; it has a Janus head. 
In its capacity as fiscus, the state descends to the plane of private law and 
behaves like a private law person. The problem of distinguishing between 
the two capacities becomes more intricate as the functions of public 
authority extend. Generally, however, the presumption will be, as in French 
law, that the state operates as a private law subject, and in the forms 
of private law, when it buys land, operates an industrial or commercial 
service, or lets property. The difficulty is that a public authority may 
sometimes undertake the same activity in a public or private law capacity. 
It may, for example, undertake the supply of water in the form of a public 
law concession or a private law contract."’ Here we have the notion of 
Anstalt, that is, a corporation of public law devoted to public purposes, 
including public utilities such as electricity, gas, water, and telephones; 
but it has increasingly come to be recognized that such services may be 
run on a private law basis as well as on a public law basis. 

If a certain activity undertaken by a public authority is defined as 
a transaction of administrative law, the other party is not deprived of all 
rights. The matter is allocated to administrative law and jurisdiction, under 
which the private party may obtain an injunction or damages and is, on the 
whole, not much worse off than under a private law contract."* The main 
difference is that the element of discretion in public policy, including, for 
example, the right to terminate a contract in certain circumstances, gives 
to the public authority a greater latitude than in a private law transaction. 

This kind of approach will still sound unfamiliar to the vast majority 
of common law lawyers. Yet the similarity of the social problems which 
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t is in regard to administrative contracts that the famous doctrine of imprévision 
was first developed. Since 1905, French administrative tribunals have adjusted terms of 
administrative contracts in favour of the private contractor where a change of circum- 
stances, such as a substantial rise in costs, would make it inequitable to hold him to the 
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the common law jurisdictions have faced has brought them up against 
problems very close to those of continental systems, although the similarity 
is veiled by differences of legal terminology and thinking. In recent years, 
a number of English decisions have groped for tests by which to distinguish 
transactions in which the public law element prevails from those in which 
the state or public authority is bound by the ordinary rules of private con- 
tract. The category of “administrative contracts” is, of course, unknown to 
the common law tradition. If a bilateral transaction to which the state or 
a public authority is a party is not held to be a contract, the alternative 
is that the authority is not bound at all. Many of the problems of con- 
tinental law have, however, been solved by the device of the public cor- 
poration, which combines features of the Anstalt with those of a private 
company. Predominantly industrial, commercial, and managerial opera- 
tions, such as the provision of transport, electricity, or gas, or the manage- 
ment of health services, are now normally carried out by incorporated public 
authorities, which are subject to the rules of private law, although respon- 
sible to ministers and parliaments for the general conduct of their opera- 
tions. The Tennessee Valley Authority in the United States, the National 
Coal Board, the British Electricity Authority, and the regional hospital 
boards in Britain, are liable in contract and in tort, as they are liable to 
pay rates and taxes, in the same manner as private law persons. But the 
problem of differentiating the area of public policy from that of private 
law remains important, especially where government departments, local 
authorities, or other public authorities of a non-commercial character enter 
into legal relations with the public. This problem is best illustrated by some 
recent English decisions. In Kent v. East Suffolk River Catchment Board,” 
a catchment board had undertaken to repair a breach in a dyke through 
which salt water came in and flooded the plaintiff's farm. The board had 
power, but no obligation, to undertake the repair. Because of faulty 
execution, the repair took 164 days instead of 14 days, which would have 
been a reasonable period, given proper care and skill. A majority of the 
House of Lords (Lord Atkin dissenting) held that the board was not 
liable in damages. One reason was that it had not caused any additional 
damage, since it need not have acted at all. But another reason, emphasized 
particularly by Lords Simon and Thankerton, was that a public authority, 
operating on a limited budget and with the duty to supervise a whole area, 
could not be held to the same standards as a private contractor. Lord 
Atkin, on the other hand, thought that, once having undertaken the work, 
the authority had placed itself on the same level as a private contractor, 
and was liable for lack of skill and care. In a later judgment,”® the Court 
of Appeal held a catchment board liable for breach of contract where it 
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had negligently executed drainage work with the result that the plaintiff's 
land was flooded. In this case, the board tad agreed with eleven land- 
owners that they would make a contribution to the cost of the work. With- 
out examining how far this contribution covered cost of material, labour, 
and possibly profit, the Court held this transaction to be a contract. 

A most interesting illustration of the conflict between public policy 
and private interest is the decision of the Court of Appeal in Ransom & 
Luck v. Surbiton Borough Council." Under the Town and Country Plan- 
ning Act’ 932, a local authority, under the direction of the Minister, had 
entered into an agreement with a private company by which it consented 
to the interim development of an estate, a consent which, under the Act, 
the authority or the Minister might have withheld. Under the terms of the 
agreement, the landowners undertook responsibility for the sewerage, and 
the local authority for the roads. The landowners also agreed to dedicate 
certain lands to the public, which they subsequently did. ‘The landowners 
started work on the interim development of the estate, but the war inter- 
vened. After the war, under a new Town and Country Planning Act, the 
Minister revoked permission to develop the land. The reason for this was 
that in the meantime a “Greater London Plan” had been accepted by the 
government, under which the land in question was reserved as a green belt. 
The landowners sued for breach of contract, arguing that the agreement 
made before the war was a proper contract, in which their agreement to 
dedicate land for the public and to carry out certain developments was a 
consideration for the agreement by the local authority to the development 
of the land. The Court of Appeal rejected this argument. The decision 
rests to some extent on the technicalities of the relevant Act, but the main 
consideration, particularly in the leading judgment of Lord Greene M.R.., 
was that a public authority could not be presumed to have restricted its 
planning powers, for which it was responsible to Parliament, by means of 
a private contract. The agreement was thus, on the part of the public 
authority, no more than a revocable permission. The Act provided for 
statutory compensation for landowners who had incurred expenditure in 
pursuance of an interim permission, but they had no other remedy. This 
decision clearly illustrates a problem familiar to continental jurisprudence. 
Only the appreciation of the relative prevalence of public policy or private 
interests could decide whether this was a private law contract, in which 
both parties are in a position of equality, or a public law transaction, where 
the public authority enjoys unilateral privileges. 

In the common law, the main problem is therefore the establishment 
of the borderline between administrative discretion and public policy on 
the one hand, and the binding force of undertakings on the other. On the 
whole, this question will have to be solved according to considerations 
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similar to those of continental law, but the incorporation of commercial 
and industrial activities would create a strong and possibly irrebuttable 
presumption that transactions classified under private law were, in fact, 
subject to private law. Here we have one more instance of how the alleged 
discrepancy between continental and common law thinking has been greatly 
reduced by the pressure of common social factors. 

It is, of course, possible for the government to safe-guard the public 
interest, even where it enters into a definite private law contract. It can do 
so by means of standard conditions, and to that extent can exercise the 
same power that insurance or transport companies exercise in regard to 
the individual customer, by virtue of their superior bargaining power. 
Thus, the standard conditions of British government contracts for store 
purchases provide that “the authority shall have power to determine the 
contract at any time, by giving to the contractor written notice.” In the 
event of such notice, the authority must take over from the contractor at 
a fair and reasonable price unused and undamaged materials, and indemnify 
him against unreasonable or improperly incurred liabilities or expenditure. 

‘The common law systems are thus gradually coming to grips with the 
problem of infiltration of public law into contract, within the confines of 
the common law itself; but it can hardly be denied that the absence of a 
clear-cut system of administrative law and tribunals greatly impedes and 
retards the clarification of this increasingly important branch of the law. 

(b) Contracts between Public Authorities. To an increasing extent, 
government departments or incorporated authorities now deal with each 
other. The greater the sector of socialized industry, the more important is 
this type of transaction. Against a different legal background, it has become 
the predominant form of contract in the Soviet system, where all industry 
is nationalized. Through the establishment of the different industries as 
quasi-autonomous legal corporations, Soviet law has treated them as 
separate legal managerial and accounting units, which are able to make 
contracts. But contracts between state-owned corporations working under 
an over-all economic and political plan are obviously different in sub- 
stance, if not in form, from the private law contract of both common law 
and civil law systems, which are based on the principle of individual 
ownership and free economic enterprise. Contract becomes the formulation 
of certain aspects of economic planning, but is inevitably subject to over- 
riding considerations of national policy. For example, the Soviet Gold Trust 
may contract for the purchase of certain mining machinery from the Steel 
Trust or whatever corporation is concerned with the manufacture of this 
equipment. Before the machinery is delivered, the national planners may 
decide—perhaps because of a change in the international situation—to give 
absolute priority to coal-mining or oil-boring equipment. This change in 
planning will presumably prevent the Steel Trust from making the con- 
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tractual deliveries to the Gold Trust. Under a “capitalist” contract law, 
this is a case of breach of contract, although, in continental systems at 
least, the defendant’s responsibility must normally be proved for a breach 
of contract.’* In the Soviet system, individual responsibility for the fulfil- 
ment of contract is obviously constantly affected and modified by state 
planning. The Soviet system requires strict accountability of the individual 
units of industry, and lack of efficiency may have the severest consequences 
for those responsible. At the same time, failure to perform may be the 
result of state intervention. Nor can this be solved by the simple category 
of “legal impossibility.” An administrative directive, or simply the diversion 
of raw materials or labour, may make the fulfilment of a contract im- 
possible. Hence, disputes between the various state trusts are submitted 
to special tribunals, Gozarbitrazh,’* which apparently reach their 
decisions according to a mixture of legal, equitable, and policy principles 
most characteristic of this type of planning contract. Similar situations will 
increasingly arise in contracts between the different public corporations 
operating the nationalized industries in Britain. Their autonomy of manage- 
ment goes far, but the general direction of policy is in the hands of the 
competent minister. Most of the problems which may arise through a 
change in national planning policy will be adjusted by negotiations behind 
closed doors, between the managers and the ministers concerned. Moreover, 
the British public corporations still represent less than 20 per cent of the 
national industry, and therefore operate far more within the existing law 
than the Soviet industries, which represent practically the entire industrial 
life of the nation. What develops in a fully socialized economy is not public 
law, in the way in which the French and other continental systems have 
elaborated it during the nineteenth and early twentieth centuries. The limita- 
tion of the powers of public authority in relation to individuals requires 
an elaborate system of legal rules. Where the predominant type of legal 
transaction is between public authorities, law becomes far more closely 
linked with and dependent upon state policy and planning. 


(v) Stability of Contract and Economic U pheavals 


Before World War I, physical or legal impossibility was the only means 
by which contract could be discharged, apart from breach of contract. 
World War I brought into prominence the problem of frustration of con- 
tract, as a result of political, social, or economic upheavals and the problem 
was intensified by the post-war inflation in Germany, which led to important 
judicial developments, especially to the doctrine of ‘foundation of contract.” 


72German Civil Code, Sect. 276. In English law there is hardly any discussion of 
this matter, except in so far as impossibility or frustration is a ground of discharge. In all 
other cases, it seems that default is breach, regardless of the defendant's responsibility 
for non-performance. 
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The French doctrine of imprévision in administrative contracts also had 
considerable influence. What emerged was a theory which, in civil, com- 
mercial, and industrial relations, supplemented the strict categories of im- 
possibility by recognizing frustration of contract where war, devaluation, 
major social unrest, or similar factors beyond the control of the parties had 
vitally affected the ability of one or both parties to perform. By now the 
doctrine of frustration is an established part of most civil and common law 
jurisdictions.”* It is mainly a reflection of the vicissitudes and uncertainties 
of a period of wars, international tensions, social revolution, and economic 
upheavals. The law recognizes that these factors, whether due to national 
or international policies, go beyond reasonable calculation of economic risk, 
which it is the function of the law of contract to safe-guard. This is not 
the place to discuss in detail the extent to which the doctrine of frustra- 
tion has now been incorporated in the law of contract of the Western 
systems, both in the common law and the civil law systems.”° Frustration 
of contract is still predominantly a judicial doctrine, although it has been 
incorporated in a recent civil code.** A vital change of circumstances may 
lead sometimes to the complete discharge, and sometimes to the judicial 
modification, of the terms of contract.’ The major effect of the doctrine— 
which is itself a reflection of the political and social instability of our time— 
is the substantial limitation of the sphere of breach of contract, and, with 
it, the diminution of the value of contract as a measure of security against 
economic risks. This is a development for which none of the current theories 
of contract can adequately account.** The general trend of opinion has 
been critical of Holmes’s view that “the only universal consequence of a 
legally binding promise is that of the law making the promisor pay damages 
if the promised event does not come to pass.”’® Criticism has been based 
mainly on the ground that the law does not leave a promisor freedom to 
choose between performance and the payment of damages where he is able 


74Cf. the comparative survey, “The Treatment of ‘Frustration of Contract’ in 
Foreign Legal Systems” in (1946) 28 Journal of Comparative Legislation 1-25 (Scots 
law, French law, and German law); (1947) 29 ibid. 1-18 (American law and Soviet 
law); (1948) 30 ibid. 55 (Swiss law). Also P. J. Zepos, “Frustration of Contract in 
Comparative Law and the New Greek Civil Code of 1946” in (1948) 11 Modern Law 
Review 36. 

7™For details, see the articles cited above, note 74. 

Greek Civil Code, Article 388: cf. P. J. Zepos, “Frustration of Contract in Cor 
parative Law and the New Greek Civil Code of 1946” in (1948) 11 Modern Law 
Review 36, 42. 

77The latter is the normal effect of tmprévision in French law; German courts have 
applied similar principles under Section 242 German Civil Code; Section 388 of th 
Greek Civil Code of 1946 specifically empowers the court to reduce the promisor’s 
obligation, or decree the discharge of the contract, where, because of a change due to 
extraordinary and unforeseen events, the obligation has become excessively onerous. 

78For a lucid discussion of the current theories described as “sanctity of promises 
theory, will theory, injurious reliance theory, and equivalence theory, formalistic theory, 
and distribution of risks theory,” see M. R. Cohen, Law and the Social Order, 88-102. 
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to perform.*’ But Holmes’s theory comes far nearer than any of the others 
to the position of contract under contemporary conditions. Modern develop- 
ments strongly underline the view put by Professor M. R. Cohen,” that 
contract is “‘a number of rules, according to which Courts distribute gains 
and losses, according to the equities of such cases,” and that “the inter- 
pretation of a contract is really a method of supplementing the original 
agreement by such conditions as are necessary to determine the point at 
issue.” This aspect of contract, in which the judicial adjustment of rights 
and obligations plays a vital part, makes it “‘a way of enforcing some kind 
of distributive justice within the legal system.” To the extent that strikes, 
shortages of materials, or national or international policies affect the ability 
to perform—and they do so to an increasing extent—contract is no longer 
primarily directed towards performance. It is essentially the basis on which 
the court determines how risk of non-performance shall be distributed. 


CONCLUSIONS 


It has not been possible in this attempt at synthesizing the various 
changes in the structure and function of contract to give more than a 
general picture of developments which require the most detailed study. It 
should, however, suffice to justify some general conclusions. First, it is clear 
that contract is becoming increasingly institutionalized. From being the 
instrument by which millions of individual parties bargain with each other, 
it has to a large extent become the way by which social and economic 
policies are expressed in legal form. This is another way of saying that 
public law now vitally affects and modifies the law of contract. 

In so far as the basic industries and economic commodities are now 
subject to standardized regulation by private insurance, transport, or public 
utility undertakings, functions of public law are exercised. Because of the 
inability of the other party to bargain effectively on terms, such private 
enterprises exercise, by permission of the state, a quasi-legislative power. 
Where “the sense of injustice’’** is strongly aroused, public law intervenes 
further, by the imposition of statutory conditions, by the compulsory 
restoration of competition, or, in the last resort, by the transfer of the 
industry or utility concerned into public ownership. 

The exercise of public law functions through nominally private law 
groups is even more marked in the case of collective bargaining. By per- 
mitting or even directing the regulation of industrial conditions through 
collective contract, the state transfers a vital law-making function to the 
recognized organizations of employers and employees. Sometimes it formally 

80Cf. W. W. Buckland, “The Nature of Contractual Obligation” in (1942) 8 
Cambridge Law Journal 247; M. R. Cohen, Law and the Social Order, 100; G. W. 
Paton, Text Book of Jurisprudence, 297. 
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strengthens this position by making the terms of representative collective 
agreements compulsory, sometimes it modifies them by state award. 

In another way, collective bargaining narrows the gap between the 
mobility of contract and the stability of status. The paramount purpose of 
collective bargaining on an industry- or nation-wide scale is the stabiliza- 
tion of industrial conditions. The more successful the collective bargain- 
ing, the greater is the approximation of the status of the employee to that 
of an official. Recently American collective agreements in industry have 
been preoccupied with the right of pensions. The latest and most important 
of a series of collective agreements, that between General Motors Corpora- 
tion and United Automobile Workers, guarantees conditions for five years, 
grants pensions, and goes further than any previous agreement towards 
giving all employees a quasi-official status. 

In the relations between government and the community at large, 
the parallel development is the increasing imposition of statutory terms or 
other public law controls upon private contract, for the sake of equalizing 
justice. 

Lastly, the increasing use of contract as an instrument of economic 
state policy, through the extension of government functions and the sociali- 
zation of industries, makes contract largely the legal expression of public 
economic and social policies, and lessens the degree to which contract can 
any longer fulfil the function of security against calculated economic risks. 
This is further emphasized by the development of the doctrine of frustra- 
tion, which allows for the statutory or judicial consideration of circum- 
stances beyond the control of the parties. To that extent, contract becomes 
increasingly the foundation for a broad adjustment of risks in which private 
agreement and public policy are mingled. 








RECENT TRENDS IN CANADIAN INCOME TAX LAW 
Joxn WILLIs 


HE purpose of this article is to point out and comment on significant 

developments which have taken place recently in Canadian income 
tax law. Over the last ten years, six of them years of ruinously expensive 
total war, our income tax law has been growing up. This tax is now the 
most productive of all Canadian taxes and is an important instrument of 
fiscal policy. Today every lawyer, even the small-town lawyer, knows that 
he must take the law of income tax into account when he draws a will or 
incorporates a company and there are, of course, big-city firms which 
specialize in it; it has even found its way into the curricula of law schools. 
As is usually the case in public law, this process of growth has been fostered 
mainly by legislation; in 1947 the Income War Tax Act, as consolidated in 
1927, and its twenty-six amending Acts together covered nearly 250 pages; in 
1948 the shorter and clearer Income Tax Act replaced it, but this Act too 
has already, in the two years of its short life, been substantially amended 
and added to. The role of the courts is a relatively minor one—they do not 
in this field initiate policy—but there is a fairly large body of reported 
cases on Canadian income tax law; Canada Tax Cases, which normally 
consists in the main of income tax decisions of the Supreme Court and the 
Exchequer Court, is issued at the rate of one 300 to 400 page volume a 
year, while the judgments of the Income Tax Appeal Board from May 
2, 1949 to November 9, 1950 cover 934 pages and make up more than 
two volumes of Tax Appeal Board Cases. As this flood of positive law, 
statutory and judicial, pours forth and is duly collected in the Commerce 
Clearing House and De Boo loose-leaf tax services as the law in force at 
this very minute for the use of the busy practitioner, it is left to the teacher 
to talk of principles and trends. This I propose to do briefly and under the 
following heads: I, Administration, (i) Interpretation, (ii) Income Tax 
Appeal Board, (iii) Ministerial Discretion, and (iv) Tax Avoidance; 
II, Substantive Law, (i) Income, (ii) Deductions, and (iii) Tax Period. 


I. ADMINISTRATION 


1) Interpretation 

It can, I think, be safely said that there are not, and are not likely 
to be, any “trends” in interpretation. The Canadian courts stick, and will 
probably continue to stick, closely to the time-honoured rule of Partington 
v. Attorney-General that “if the Crown, seeking to recover the tax, cannot 
bring the subject within the letter of the law, the subject is free, however 
apparently within the spirit of the law the case might otherwise appear to 
be. In other words, if there be admissible, in any statute, what is called an 
equitable construction, certainly such a construction is not admissible in a 
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taxing statute, when you can simply adhere to the words of the statute.’” 
Thus we find Thorson P. of the Exchequer Court in 1948 citing the 
Partington Case and saying: “It is the letter of the law, and not its assumed 
or supposed spirit, that governs. The intention of the legislature to impose 
a tax must be gathered only from the words by which it has been expressed 
and not otherwise.”* To the same effect is the opinion of Mr. W. S. Fisher 
of the Income Tax Appeal Board; in 1949 he pointed out that “the Courts, 
at least in Great Britain, have long ago established that it is open to persons 
to evade (using that word without any dishonourable suggestion about 
it) income tax if they can do so legally”* and in 1950 he said: “If it is 
felt that there is room for the avoidance of income tax by reason of this 
judgment, it is, of course, no part of my duty to make suggestions to over- 
come any possible avoidance. My function, and indeed my only duty, is to 
arrive at decisions on the law as it has been enacted by Parliament.’* 

It is easy to show that the present trend in the United States is away 
from the Partington rule and in the direction of construing a tax statute 
against avoidance; we find the Supreme Court saying that “the rule which 
excludes from consideration the motive of tax avoidance would... 
exalt artifice above reality and . . . deprive the statutory provision . . . 
of all serious purpose’’® and treating the income of a short-term trust 
created by a husband in favour of his wife as the income of the husband 
on the ground that “in substance his control over the corpus was in all 
essential respects the same after the trust was created as before.”® It is also 
easy to point out the curious results to which the rule of strict construction 
leads. The high-water mark is surely Trapp v. Minister of National Revenue 
where the Exchequer Court set on its ear twenty-nine years’ practice of 
allowing taxpayers to make their returns on the accrual basis by holding 
that the Income War Tax Act required the adoption of the cash basis; for 
the Act taxed income “received” and disallowed the deduction of expenses 
“not . . . expended.” Running the Trapp Case a close second are avoid- 
ance cases such as Beak v. Robson where the House of Lords decision was, 
I understand, followed by the Department of National Revenue in Canada;° 
under this decision a high-priced executive could convert part of his salary 
into tax-free capital gain by insisting on a contract of employment which 
in clause 1 gave him a salary of, say, $20,000 a year for five years (taxable) 
and in clause 2 gave him a lump sum payment of, say, $20,000, in return 


t 


1(1869) L.R. 4 H.L. 100, 122 (per Lord Cairns). 

2David Fasken Estate v. Minister of National Revenue, [1948] Ex. C.R. 580, 589. 

3Mr. A. v. Minister of National Revenue, (1949) 1 Tax A.B.C. 115, 147. 

47. E. Brown v. Minister of National Revenue, (1950) 2 Tax A.B.C. 37, 48. 

5Gregory v. Helvering, (1935) 293 U.S. 465, 470. 

®Helvering v. Clifford, (1940) 309 U.S. 331, 335. A useful comparison of English 
and American rules of construction will be found in F. E. Koch, The Double Taxation 
Conventions (London, 1947) 19-24; the American references were obtained there. 

7[1946] C.T.C. 30; see now Income Tax Act, s. 14 (1). 

8[1942] 1 All E.R. 639; [1943] 1 All E.R. 46; see now Income Tax Act, s. 24A. 
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for an undertaking not to compete with his employers after the termination 
of his employment (non-taxable). Decisions like these are the delight of the 
rude layman who loves to think of the law as an ass. 

Certain dicta made in the House of Lords during World War II gave 
the impression that the English judges would some day show their dis- 
approval of the tax avoider by relaxing the strict rule of construction,’ 
and, had they done so, Canadian courts might have felt forced to follow 
them. But recent decisions of the House of Lords have shown this impres- 
sion to be unfounded. “Parliament in its attempts to keep pace with the 
ingenuity devoted to tax avoidance may fall short of its purpose. That is 
a misfortune for the taxpayers who do not try to avoid their share of the 
burden, and it is disappointing to the Inland Revenue. But the court will 
not stretch the terms of taxing Acts in order to improve on the efforts of 
Parliament and to stop gaps which are left open by the statutes. Tax avoid- 
ance is an evil, but it would be the beginning of much greater evils if the 
courts were to overstretch the language of the statute in order to subject to 
taxation people of whom they disapproved.” That is Lord Normand speak- 
ing in 1949,?° 

Sticking to the letter of the law is exactly what the tax adviser wants; 
it enables him to advise his clients with a fair degree of certainty; it also 
enables him to find loopholes which, although likely to be stopped by legis- 
lation later, will save his present clients money. It is therefore no accident 
that the virtues of strict interpretation and the recent return to it of the 
House of Lords have been celebrated in three professional articles in 
Canada during the last year.’ It is also no accident that in the light of the 
approach to its interpretation which is to be expected from the courts, the 
Canadian Act contains anti-avoidance sections of a highly drastic and 
arbitrary kind. But of these later. 


(i) Income Tax Appeal Board 


“One of the principal complaints of taxpayers under the Income War 
Tax Act was that the right of appeal was attended by heavy costs, lengthy 
delays, and in many cases the necessity of appearing at a great distance from 
the taxpayer's home or place of business. The effect of these difficulties was 
not infrequently to induce a taxpayer, despite serious and perhaps quite 
valid objections to an assessment, to acquiesce in the revenue officials’ de- 


E. g. Latilla v. Inland Revenue Commissioners, [1943] A.C. 377, 381 

°Vestey’s (Lord) Executors v. Inland Revenue Commissioners, [1949] 1 All E.R. 
1108, 1120 

“H. H. Stikeman, Lectures on Corporate Taxation (Toronto, 1950) 8-17, and two 
articles by M. Pierce, “Tax Evasion and the Common Law” in [1949] Tax Review 129, 
and “Tax Avoidance and the Courts” in [1950] Tax Review 161. The Tax Review is 
published by the Dominion Association of Chartered Accountants as a supplement to 
their publication, The Canadian Chartered Accountant 
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mands rather than undergo the burden and expense of an appeal to the 
Courts.”’* The taxpayer now has a cheap and simple appeal to the Income 
Tax Appeal Board, which is in effect a poor man’s travelling tax court. 
It consists at present of three members, all lawyers; the Chairman is a 
Saskatchewan judge, the Assistant Chairman was a Montreal lawyer, and 
the other member was at the time of his appointment Director-General of 
the Legal Branch of the Department of National Revenue. It travels around 
the country as business requires and sits either as a full board or in divisions 
of one member or two members. The taxpayer appears either personally or 
by his lawyer or accountant and the only money he has to put up is a 
fee of $15 which he gets back if any part of his appeal is allowed; no costs 
can be awarded to or against him. With one exception which need not be 
mentioned here, the Board can decide all questions of law and fact arising 
on an assessment, and an appeal lies from it to the Exchequer Court and 
thence to the Supreme of Canada. The Board is therefore in effect a trial 
division of the Exchequer Court and the taxpayer can, if he so wishes, 
by-pass the Board and go straight to the Exchequer Court. Like the Ex- 
chequer Court, the Board gives reasons for its decisions and publishes 
them, and these decisions will, it is hoped, build up for the guidance of 
taxpayers and the Department a body of jurisprudence on the new Act 
which was sadly lacking under the old dispensation of prohibitively expen- 
sive appeals to the Exchequer Court.** 

The Board was originally established in 1946 but did not go into 
operation until January 1, 1949; its first decision is dated May 2, 1949. 
It is, therefore, too early to say how effective it is going to be in providing 
a cheap tax court for the small taxpayer and in building up a coherent 
body of tax law. The following matters are worthy of comment, however. 
In the first place, the Board has been faced with an immense flood of cases; 
in June, 1950 there were said to be approximately 2,000 appeals registered 
and pending.'* In the second place, the kinds of cases coming before the 
Board are different from those which used to come before the Exchequer 
Court. Many of them involve mere questions of fact, e.g., whether the 
taxpayer has produced sufficient evidence of the making of an expenditure 
he has claimed to deduct or sufficient evidence to displace as too high an 
“arbitrary assessment” imposed on him by the Department as a conse- 
quence of his failure to file a return. Many of those involving law are clearly 
hopeless and would never have been taken before the Exchequer Court 
by a lawyer, e.g., a claim to deduct as an income expense the cost of pur- 
chasing a chartered accountant’s practice (appellant in person)'® or as a 


12“Constitution of the Income Tax Appeal Board” in [1949] Tax Review 2, 3. 
13See Income Tax Act, ss. 54-5, 76-88. 

14Canadian Tax Foundation, Bulletin to Members, July, 1950, 4. 

18Jeffery v. Minister of National Revenue, (1950) 2 Tax A.BC. 141 
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business expense the cost of a hearing aid for the proprietor (appellant in 
person ).'" A large number of them involve not the corporate income tax 
problems so often aired before the courts but the individual income tax 
problems of the little fellow, e.g., the deductibility of travelling expenses 
incurred by a radio technician in looking for work"’ or the cost of a secretary 
incurred by a school inspector rushing to put in his reports in time.”* All 
this is as it should be; the Board was meant for the little fellow. Time 
spent in listening to hopeless appeals will pay off in taxpayer satisfaction, 
and as the number of rulings grows and the rulings become more widely 
known the flood of cases will diminish and hopeless cases cease to be 
brought. Many taxpayers think that the Board is there to do justice and 
not law; in time they will learn the truth. There have been, in the third 
place, a number of decisions on novel points of law—on the defunct In- 
come War Tax Act only, for the Board has not yet reached cases arising 
under the present Act. Among these are three cases involving partnerships, 
a rare bird in the reported cases on income tax law;’* two difficult cases, 
each with a dissent, on the degree of connection a taxpayer must have with 
Canada in order to be taxable as resident or ordinarily resident;*° in the 
income field an interesting case on the correct method of valuing a stock 
dividend® and a well-reasoned case discussing the taxability of betting 
gains;** and in the deduction field a number of legal points arising on the 
topic, not much discussed hitherto, of depreciation,** and a case deciding 
that the legal expenses of successfully defending a prosecution under the 
Combines Investigation Act are deductible. The decisions of the Board 
read like ordinary judicial decisions, of course—it is even beginning to have 
to “distinguish” its own previous decisions**——but they tend in general to be 
mercifully short. 


iii) Ministerial Discretion 


Closely connected with the setting up of the Income Tax Appeal 
Board is the almost complete abolition of “ministerial discretion” brought 
about by the new Income Tax Act in 1948. However desirable it may be in 


16Dynes v. Minister of National Revenue, (1950) 3 Tax A.B.C. 1. 

17Brown v. Minister of National Revenue, (1950) 1 Tax A.B.C. 373 

1SDesgagne v. Minister of National Revenue, (1949) 1 Tax A.B.C. 225. 

19Hornbeck v. Minister of National Revenue, (1950) 1 Tax A.B.C. 245; I. v. Min- 
ister of National Revenue, (1950) 2 Tax A.B.C. 107; F. v. Minister of National Revenue, 
1950) 2 Tax A.B.C. 99. All three cases are commented on by M. Pierce, “Income from 
a Partnership” in [1950] Tax Review 73-9. 

20Beament v. Minister of National Revenue, (1950) 1 Tax A.B.C. 298; Meldrum v. 
Minister of National Revenue, (1950) 2 Tax A.B.C. 63 

21Albro v. Minister of National Revenue, (1950) 2 Tax A.B.C. 230. 

22Walker v. Minister of National Revenue, (1950) 2 Tax A.B.C. 159. 

23E.g. U. v. Minister of National Revenue, (1950) 2 Tax A.B.C. 344; National 
Bushman Ltd. v. Minister of National Revenue, (1950) 2 Tax A.B.C. 213. 

24Dominion Dental Co. Ltd. v. Minister of National Revenue, (1950) 3 Tax A.B.C. 
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theory that an income tax law prescribe definitely and in advance a set of 
rules for the solution of all possible problems, no one can in practice do it. 
For example, what is and what is not “income” or “profits of a business” 
must in practice be left to “discretion’’; it is left to the discretion of the 
courts. There are, however, some matters—matters involving business sense 
and judgment or a knowledge of accounting principles—on which the 
courts, skilled in law but not in business or accounting, are not really fitted 
to exercise a “discretion.”’ And there are occasions on which rules previously 
prescribed work hardship and should, as the rigid criminal law is tempered 
by the wide discretion of the judge in sentencing and the prerogative of 
mercy possessed by the government, be capable of relaxation to fit the 
circumstances of the particular case. Under the Income War Tax Act, 
matters involving business sense and judgment and a knowledge of account- 
ing principles were left to the Minister of National Revenue—in practice 
the Deputy Minister—to decide in his discretion and the courts would 
support that decision unless it was manifestly against sound and funda- 
mental principles.** Thus, to take the best known and most litigated 
examples, it was “ministerial discretion” which determined how much of 
a given expense, e.g., for advertising or entertainment, should be disallowed 
as unreasonable (essentially a matter of business sense and judgment) and 
“ministerial discretion” which determined the depreciation or depletion 
allowance permissible (obviously a question of accounting). And the De- 
partment did, I understand, exercise, but without any statutory authority, 
a prerogative of mercy in cases of extreme hardship; thus, in order to 
prevent “bunched gains” from being punished by the graduated rates, it 
would allow some lump sum payments received in one year for work done 
over a series of years to be spread back over those years. 

The “ministerial discretions” contained in the Act were much objected 
to by some influential lawyers and accountants. The main objections to 
them appear to have been (1) that when the taxpayer and the Depart- 
ment disagreed on a question of business judgment or accounting principle 
the taxpayer could not go to an independent third party to have the dis- 
agreement resolved but had to rest content with the “decision of the 
Minister” against him™ and (2) that the law which ought to develop in 
the open disappeared “out of sight of taxpayers and Parliament into an 
unwritten code of administrative practice.”** In any case they were almost 
entirely eliminated by the new Act. The old discretionary depreciation 


26This is the formula laid down by Lord Thankerton in the leading case, Pioneer 


Laundry and Dry Cleaners v. Minister of Natior Revenue, | 194 A ( In D } 
Fraser and Co. v. Minister of National Revenue, [1949] A.C. 24, the formula is that the 
Minister must proceed on “just, reasonable and admissible grounds” and that “if the 


discretion has been exercised bona fide, uninfluenced by irrelevant considerations and 
not arbitrarily or illegally, no Court is entitled to interfere even if the Court, had the 
discretion been theirs, might have exercised it otherwise.” 
27H. S. Moffett, “Capital Cost Allowance Problems” in [1950] Tax Review 181. 
28M. Douglas, “Income Tax Revision” in (1948) 26 Canadian Bar Review 1212, 
1218. See also “The Income Tax Revision” in (1947) 25 Canadian Bar Review 1120, 
1126-8 (Canadian Tax Foundation brochure) 
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allowance has been replaced by the Capital Cost Allowance Regulations, 
a strict code laid down in advance. Matters involving business judgment 
are now to be referred to the Income Tax Appeal Board to decide in its 
discretion if the taxpayer and the Department cannot agree; thus, with 
respect to expenses, the formula “the Minister may disallow any expense 
which he in his discretion may determine to be in excess of what is reason- 
able or normal for the business carried on by the taxpayer’ (Income War 
Tax Act, s. 6(2)) has become “no deduction shall be made in respect of 

an expense ... except to the extent that the .. . expense was 
reasonable under the circumstances” (Income Tax Act, s. 12(2)). What 
may be called “the drive against ministerial discretions” has recently in- 
duced Mr. W. 8. Fisher of the Income Tax Appeal Board to berate the 
Department for exercising the bootleg prerogative of mercy mentioned 
above. In C. v. Minister of National Revenue, the Department had sen- 
sibly allowed a judge who received in year 3 the whole of his honorarium for 
sitting on a Royal Commission in years 1, 2, and 3 to spread the hon- 
orarium back into years 1, 2, and 3; Mr. Fisher said that “the Deputy 
Minister of National Revenue . . . had no power to alter the law 
namely to spread the taxation of the $15,000 over a period of three years” 
no matter what “the hardships if any may be which flow from the appli- 
cation of the law, particularly when that law has been settled by the 
courts. *** 

Some people are beginning to regret the decline of “ministerial dis- 
cretion.” In speaking about the replacement of a flexible system of depre- 
ciation allowances granted in the discretion of the Minister by rigid Capital 
Cost Allowance Regulations laid down by order-in-council two chartered 
2ccountants have recently voiced these regrets: 


To the extent that such regulations are inadequate or inequitable, the tax- 
payer is in a worse position than he was under the Income War Tax Act when 
he was dependent on the use of the Minister’s discretion, because, with the 
adoption of formal regulations, a more rigid structure has been established 
which may allow less leeway for the consideration of exceptional cases which 
do not fall within the broad pattern covered by the regulations. A great deal 
of pressure was exerted to eliminate as far as possible the discretionary clauses 
of the Act, but now that this has been done, is everyone really satisfied? We 
asked for it—we have it—and time alone will tell if it is an improvement.*° 


The regulations allow for no discretion but the capital cost allowance is 
granted in accordance with a strict code—a code which cannot be expected 
to fit all circumstances. In the place of discretion we now have strict uni- 
formity. . . . Perhaps this is another case where, having lost a discretionary 


power, we are faced with a law which may, in practice, work a hardship in 
some Cases, 


1950) 2 Tax A.B.C. 7, 24-5. 
30W. H. Flynn, “Notes on the New Depreciation Regulations” in [1950] Tax 
Review 177 


31H. S. Moffett, “Capital Cost Allowance Problems” in [1950] Tax Review 181, 
182, 184. 
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The same thing could also be said about the disappearance of the bootleg 
extra-legal prerogative of mercy exercised by the Department. And one of 
the most doughty opponents of “ministerial discretion” has very recently 
suggested its revival in order to exclude bona fide transactions from the 
present rigid anti-evasion rule that on transfers of property between spouses 
the income from the property remains nevertheless taxable to the trans- 
feror.** Discretion is vital in public law; a government ought never to be 
forced to do the foolish thing. Why should not a prerogative of mercy— 
a power to deal sensibly with exceptional cases of real hardship—be vested 
in the Income Tax Appeal Board, a body which is independent both of 
taxpayer and Department and operates in the full glare of publicity? In 
other words, why not revive and extend “discretion” but vest it this time 
in a third party whom both sides would trust? 


(iv) Tax Avoidance 

An almost inevitable concomitant of that open invitation to tax 
avoiders, the rule of strict construction, is the presence in the Act of drastic 
sections directed against tax avoidance. All of them, except section 126 
to be referred to in a moment, have, I imagine, their counterparts in the 
tax legislation of other countries; I should however be surprised if they 
were as rigid or far-reaching as the Canadian. There are, for instance, 
groups of sections designed to prevent the proprietor of an incorporated 
business from artificially taking the profits out of the business without pay- 
ing personal income tax on them, but it is going far to treat, as the Act 
does, any loan by a corporation to a shareholder and any “benefit or 
advantage” conferred by a corporation on a sharcholder as a taxable divi- 
dend.** There are, again, sections designed to prevent a family man from 
artificially reducing the rate of tax applicable to his income by splitting up 
the property which produces it among his wife and young children; but it 
is going far to provide, as the Act does, that no transfer of property between 
spouses can divest the liability of the transferor for tax on the income of 
the property transferred.** The reason for such peculiar provisions is, no 
doubt, the difficulty the tax officials have in discovering what really happens 
in husband-and-wife and closely held corporation transactions and it may 
be that they are not in practice strictly enforced. It has recently been sug- 
gested that bona fide transactions, transactions not entered into for the 
purpose of evading taxation, should be excepted and that the burden of 
proving bona fides should rest on the taxpayer.*’ A precedent for this sug- 
gestion may be found in section 24A which was added to the Act in 


321, J. Ladner, “Transfers between Husband and Wife” in (1950) 28 Canadian 
Bar Review 1134, 1139. 

33Income Tax Act, s. 8; there are certain narrow exceptions to this rule contained 
in s. 8. 

34Income Tax Act, s. 21 (1). 

35],, J. Ladner, “Transfers between Husband and Wife” in (1950) 28 Canadian 
Bar Review 1134, 1139. 
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December, 1949.*° This section deals with the difficult problem of disguised 
compensation paid by an employer to his employee by providing that pay- 


ments to employees “‘shall be deemed . . . to be remuneration . . . unless 
it is established that . . . [they] cannot reasonably be regarded . . . (i) 
as consideration . . . for entering into the contract of employment ; 
(ii) as remuneration . . . for services . . . under the contract ... or 
(iii) in consideration . . . for covenant with reference to what the 


employee is, or is not, to do before or after the termination of the 
employment.”*’ 

The most drastic anti-avoidance provision in the Act, however, is the 
well-known section 126 which provides that “when the Treasury Board 
has decided that one of the main purposes for a transaction . . . was im- 
proper avoidance” of income tax “the Treasury Board may give such 
directions as it considers appropriate to counteract the avoidance” and 
states that “an avoidance of taxes may be regarded as improper . . . al- 
though it is not illegal.’ This is the general barrage method, as opposed to 
the individual sniping method, of fighting tax avoidance;** instead of leg- 
islating after the event to stop gaps not covered by specific anti-evasion 
sections such as those referred to in the previous paragraph you give to the 
government a reserve power to say to any taxpayer and with respect to any 
transaction: “Your motive for doing what you did in the way you did it was 
to dodge taxes and you must pay the tax you would have paid had you done 
it in the normal way.” The section was originally introduced into the In- 
come War Tax Act as section 32A during World War II as a war measure 
and was made a permanent part of the income tax law when the new 
Income ‘Tax Act was passed in 1948. Strenuous objections to it were made 
at the hearings on the bill but the government stood firm; the resourcefulness 
of the tax dodger was, they felt, unlimited and they needed the reserve power 
to deal with him. The objections, very vocal ones, still continue. The 
real objection is, of course, that with section 126 in the Act it is not easy 
for the tax adviser to give definite advice to his client in any transaction 
which is sailing near the wind, but the objections voiced are mainly ideo- 
logical. Thus, in 1949, the government was informed by a joint brief 
emanating from the Dominion Association of Chartered Accountants and 
the Canadian Bar Association that “it is better to suffer an occasional loss 
of revenue, regrettable though it be, than to perpetuate a set of legal prin- 
ciples which are foreign to our form of society and the character of our 
people. Canadians should be governed by the law as enacted by Parliament 
and interpreted by the Courts.”*’ And in 1950 Mr. Stikeman said in a course 

s6Statutes of Canada, 1949, c. 25, s. 9. 

87Italics not in text 

88The expression is that of Professor L. C. B. Gower; he wishes they used this 
method n England; ‘‘Note on Finance Ac " in (1950) 13 Mc dern Law Revieu 482, 486. 
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of public lectures: “Section 126 is nevertheless wholly objectionable as it pur- 
ports to tax with practically no legislative responsibility. Such an issue as 
this touched off the French and American Revolutions, to say nothing of 
having inspired the Magna Charta.’’*° My view is that the real vice of 
tax dodging is the discrimination it creates between those taxpayers who can 
afford to employ a tax expert and those who cannot. I therefore welcome 
section 126 and I am sorry that the government is so slow to use it, but 
I have set out my views elsewhere and I do not propose to elaborate on 
them here.* 


II. SuBSTANTIVE LAW 
(i) Income 


Two trends in the law relating to the kinds of receipt which must be 
brought into tax as income call for some comment. The first is to be found 
in connection with recent cases—public agitation for legislation to prevent 
the courts from raking into tax speculative gains which a generation ago 
might have escaped as “capital gains.” The second is to be found in recent 
legislation—the start made by the government in mitigating double tax- 
ation on corporate income. Before discussing these two trends, however, 
I should perhaps mention the increasing divergence between the judicial 
and the legislative conceptions of income. 

The basic judicial theory of income is the “res theory”; as Rowlatt J. 
put it in Ryall v. Hoare, “Profits or gains . . . refer to the interest or fruit 
as opposed to the principal or root of the tree.”*’ If I make a gain by 
selling an investment for more than I paid for it, I have parted with the 
“res” or tree and my gain cannot be taxable “fruit” but can only be non- 
taxable “capital accretion”; and if I retain a mine but deplete it by remov- 
ing from it the ore that I purchased with my capital I am taxable on the 
whole of the profits of the mining venture without any allowance for the 
capital depletion,** for I still retain the “res” or tree and it is quite im- 
material that it is now less valuable than when I bought it. Entirely different 
from this conception is the “quantum theory,” the theory that “capital” is 
what I paid for the thing in question; under this theory any increase in its 
value must be and can only be income and there can be no income until 
any decrease in value of the original investment has been made up. The 
tendency of Canadian legislation has been to adopt the quantum theory 
when it works in favour of the taxpayer but to ignore it where it works 
against the taxpayer. Thus, an allowance for wasting of capital assets by 
way of depreciation and depletion has always been expressly given by the 


*9°Corporate Taxation, 17. 

*1See my “Tax Avoidance in Canada” in (1949) 12 Public Affairs 27, and my note, 
“Tax Avoidance,” in (1949) 27 Canadian Bar Review 89. 

42(1923] 2 K.B. 447. 

43 Alianza Co. v. Bell, [1904] 2 K. B. 666; [1905] 1 K.B. 184 
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Canadian Act and, in 1945, on the recommendation of the Ives Commis- 
sion, the Income War Tax Act was amended so as to exempt from tax the 
capital element in annuities.** And, in 1950, the new Capital Cost Allow- 
ance Regulations allowed a taxpayer to write off over the expected life of 
the asset the amount of capital invested by him in intangible property, viz., 
leaseholds, patents, franchises, concessions, and licences for limited periods.** 
These legislative provisions are based on the principle that there can be 
no income until any decrease in value of the original investment has been 
made up, but they are all contained in the field of deductions where the 
recognition of the quantum theory works in favour of the taxpayer. In the 
field of income, where this theory would work against the taxpayer and 
render him liable to pay tax on capital gains, the legislature has not seen 
fit to interfere and the present position is, curiously enough, that, while a 
number of capital losses are deductible, no capital gains are taxable. 

a) “Capital gains.” It is, I think, completely clear that neither the 
old Act nor the new Act imposes any tax on a true capital gain, i.e., the 
profit from the resale of property purchased to hold as an investment.*® 
The position of “capital gains” in the secondary sense, i.e., gains resulting 
from speculative transactions of purchase and sale, is obscure under both 
Acts, and during the past year there has been a good deal of agitation to 
have the Act amended to exclude them from tax specifically. The obscurity 
arises from the fact that although investment profits are not taxable, business 
profits are taxable; the question is, under what circumstances do the profits 
from a speculation become “business profits”? 

What touched off the agitation was the case of McDonough v. Minister 
of National Revenue, decided by the Exchequer Court in August, 1949,*" 
and Brown v. Minister of National Revenue, decided by the Income Tax 
Appeal Board in February, 1950** continued it. Both courts arrived at their 
decisions by applying the well-known test of taxability laid down in Cali- 
fornian Copper Syndicate v. Harris**—“is the sum of gain that has been 
made a mere enhancement of value by realizing a security, or is it a gain 
made in an operation of business in carrying out a scheme for profit- 
making’’—and both taxpayers were held taxable. Of the two cases, the 
Brown Case should be the more disheartening to the speculator who 
believes that what he likes to call “capital gains” are exempt, but it did 
not create the excitement the McDonough Case did. Brown was employed 
by a packing house at a salary and had charge of the receiving and 
shipping of eggs. In 1945 and 1946, he took, through a broker, fliers of 
his own in eggs and made money at it; in 1945, he made through this 


44See now Income Tax Act, s. 11 (1) (a) (b) and (i). 

*SPart XI, sec. 1105, schedule B, classes 13 and 14 

*©Suggestions that the new Act might be construed as doing so are satisfactorily dis- 
posed of by H. H. Stikeman, “Computation of Taxable Income under the Income Tax 
Act” in Canadian Tax Foundation, 1948 Tax Conference Report, 51-2. 

#7[(1949] C.T.C. 213; [1950] 1 D.L.R. 212. 

8/1950) 1 Tax A.B.C, 461 #9(1904) 5 T.C. 159, 165 
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broker 17 purchases and 18 sales of frozen eggs and realized a net profit 
of $464; and, in 1946, he made 45 purchases and 33 sales of the same 
product to realize a net profit of $4,113. The Department claimed tax on 
this profit of 1946 and the Income Tax Appeal Board upheld it. Of course, 
there was here the series of acts done with the intention of making a profit 
which courts have recognized as indicating the existence of a “business” 
for income tax purposes,” but the profits taxed were mere speculative 
profits, the profits of money put into a sideline, and the step from taxing 
Brown’s egg-deal profits to taxing the profits of a series of fliers on the 
stock exchange is a small one. The McDonough Case was well within 
previous authorities. There the taxpayer was a former Air Force man who 
prior to May, 1939 had worked his way up to be managing director of 
a company engaged in the exploration and development of mines, served 
in the Air Force and the aircraft construction industry from December, 
1939 until the end of the war, and immediately after the end of the war 
went straight back into the exploration and development of mines and 
headed up a company of his own. In May, 1939, the company for which 
he was working had to cut down and let him go, and from then until 
December, 1939, when he went back into the Air Force, he was engaged 
full time in the transaction the profits of which the government was seeking 
to tax. What he did during the period was to bring together certain mining 
claims which had already been staked and explored and to obtain capital 
for their development. His method of doing it was to form a new company, 
have the new company issue shares to the owners of the mining claims 
brought in, agree with the new company to purchase a block of shares 
at a certain price, and resell those shares for more than he paid for them 
to third parties with money to invest. In return for these services to the 
company he was given options to purchase further blocks of shares and 
these too he succeeded in reselling at a profit. He was clearly during this 
six months’ period engaged in the full-time business of promoting mines 
and underwriting shares; and the court so held. 

Why then did the McDonough Case cause the excitement it did? In 
the first place, it seemed, viewed uncritically, to run counter to what has 
always been considered to be an established principle—profits arising from 
an isolated transaction of purchase and sale entered into for the sole purpose 
of making a profit, i.e., a “capital gain” in the secondary sense, are not 
taxable. What now, people asked themselves, is the status of the money 
we make in our fliers on the stock exchange? But the decision has no bear- 
ing on this question, for although the money McDonough made arose in 
fact from the purchase and sale of the shares, the buying and selling of his 
shares was mere machinery for getting paid for the services he had 


50The Board referred to a number of cases; it would have been sufficient to refer to 
one only—Morrison v. Minister of National Revenue, [1928] Ex. C.R. 75. 
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rendered to the company. In the second place, the mining fraternity felt 
that the decision cast doubts on a ruling made by the Department in 1941 
that the profits made by a prospector and his backers on the sale of a 
mine found by him were “capital gains” and not taxable. In a very remote 
sense it did; the ruling was obviously wrong, for the prospector is in the 
business of finding mines and his profits from that business are clearly 
business profits and taxable. There are, however, good reasons why the 
prospector who toils for years without reward and at last brings in a bon- 
anza should not have to bring his rich reward into tax in a single year to 
be punished by the graduated rates, and the government was therefore 
induced in 1950 to treat him and his backers more than handsomely by 
specifically exempting these profits from tax altogether.”' In the third place, 
both courts used language suggesting that the test of taxability is the presence 
of an intention to make a profit’* and, if this be the law, what will become 
of the “established principle” which protects fliers on the stock exchange? 

In his budget speech on March 28, 1950, the Minister of Finance 
stated that it was not the policy of the government to tax capital gains but 
admitted the difficulty of drawing a line between gains which are profits 
from carrying on a trade or business and those which are not; he did not 
think greater certainty could satisfactorily be introduced by legislation and 
said that the courts and the Income Tax Appeal Board were there to deal 
with such questions. It is quite true that the law is uncertain; why, for 
instance, should I be free from tax if I sell off in an organized way as 
building lots a tract of land I inherited from my father but taxable if I 
organize a company to do it?’* It is also pretty clear that the courts are 
gradually extending the conception “business” to include casual speculative 
profits which a few years ago would probably have been held exempt from 
tax as capital gains.** The agitation for legislation therefore continues— 
in my opinion rather naively. I cannot myself see Parliament passing legis- 
lation which is more favourable to speculators than the present case law; 
there are, I am sure, members of Parliament who would counter any pro- 
posal to clarify the case law in favour of speculators by demanding in the 
name of equity the imposition of a tax on true capital gains along the 
lines of the one which has been in force in the United States for many vears. 


b) Double Taxation of Corporate Income. The steps recently taken 
by the government to mitigate the double taxation on corporate income 


51Income Tax Act, s. 73B, added by Statutes of Canada, 1950, c. 40. s. 28 (2 
52See the concluding paragraphs of the judgment in the McDonough Case and the 
judgment in the Brown Case 


hacsim 
» passim 


58Contrast the English case of Hudson's Bay Co. Ltd. v. Stevens, (1909) 25 
T.L.R. 709, with the recent Central Assets Ltd. v. Minister of National Revenue, (1950) 
2 Tax A.B.C. 323 

54See the English case of Barry v. Cordy, [1946] 2 All E.R. 396 and the Canadian 
case of Atlantic Sugar Refineries Ltd. v. Minister of National Revenue, [1948] Ex. C.R. 
622; [1949] C.T.C. 196. 
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have been elaborately discussed elsewhere and all I propose to do here 
is to summarize them. In the first place, a substantial measure of relief has 
been granted to all shareholders in all Canadian corporations; in March, 
1949, the Minister of Finance proposed that Parliament should allow 
individuals a credit against their personal income tax equal to 10 per 
cent of the dividends they receive from common shares of Canadian tax- 
paying corporations and, when the budget became law in December of 
that year, this credit was made applicable to dividends from all classes 
of shares, common and preferred, but was confined to individuals who 
were Canadian residents.” In the second place, additional relief has been 
accorded to small business by substituting for the single flat 30 per cent 
rate on all corporate income two rates, one a low rate of 10 per cent on the 
first $10,000 of taxable corporate income and the other a higher rate of 
33 per cent on income in excess of $10,000.°" Both changes are pure incen- 
tive legislation, the first to enterprise capital in general, the second to the 
small incorporated business, and call for no special comment. 

The third step in the direction of mitigating the double tax on corpo- 
rate income looks like affording a permanent solution for a problem which 
has plagued the tax administration for several vears. A small family com- 
pany begins with a small amount of capital and every year ploughs back 
into the business a substantial part of its earnings; the ploughed-back 
earnings have not, of course, paid personal income tax. Sooner or later the 
time comes when the owner wants to get those earnings out of the company 
—he wishes to retire and buy himself an annuity or he has died and his 
executors have to find the money to pay succession duties on his shares. 
But if they are paid out to him in the normal way as dividends he must 
pay personal income tax on them and if, as is likely to happen in the case 
where the money is needed to pay succession duties, a large sum is paid 
out in a single year, the graduated rates of that year will take a crushing 
toll of profits which have gradually been accumulating over the years. What, 
then, does the proprietor try to do? He asks his tax adviser to think up a 
scheme for getting those profits out of the company for him without the 
payment of any tax at all. In order to counter these efforts at tax avoid- 
ance the government puts into the Act complicated provisions designed 


55]. R. Petrie, “Some Aspects of Recent Corporation Income Tax Legislation in 
Canada” in Canadian Tax Foundation, Bulletin to Members, Nov., 1950 (reprinted from 
Tax Policy, vol. XVII, nos. 9-10, Oct., 1950): M. Douglas, “Double Taxation of Cor- 
porate Earnings” in Canadian Tax Foundation, Bulletin to Members, July, 1950 (re- 
printed from July, 1950 issue of Industrial Canada). The technical aspects of the private 
companies tax legislation passed by Parliament in June, 1950 are discussed in a booklet 
issued in September, 1950 by the Commerce Clearing House, Private Companies, Special 
Tax on Undistributed Income. 

"“6Income Tax Act, s. 35, added by Statutes of Canada, 1949, second session, 
C.. 2a &- he. 

"TT bid., s. 18 (1). These rates were in September, 1950 raised to 15 per cent and 
38 per cent respectively as a first step in obtaining more revenue for defence purposes. 
Resolution One of the April, 1951 Budget envisages the raising of the 38 per cent rate 
to 45.6 per cent, but leaves the 15 per cent untouched. 
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to prevent the distribution of earnings otherwise than by regular dividend, 
threatens to use the reserve anti-avoidance power given by section 126 and 
sometimes actually does use the power given by section 9 (6) to treat as a 
dividend paid to the shareholders so much of the undistributed earnings as 
it considers to be in excess of what is reasonably required for the business. 
And yet, despite the care taken by the government, there is a good deal of 
successful avoidance and the public treasury loses revenue to which it is 
entitled. 

The problem was put before the Ives Commission in 1944 and as a 
result of one of their recommendations private companies, i.e., companies 
with no more than 75 shareholders, were allowed to pay out their sur- 
pluses accumulated prior to 1940 on payment by the company of a tax 
roughly equivalent to what would have been paid by the shareholders if 
the profits had been paid out to them in the vears of earning instead of 
being ploughed back into the company. But nothing was done to prevent 
the problem occurring again in the future, and by 1950 it had again 
become acute. The new legislation™ deals with both past and future and is 
designed to put an end to the problem altogether. As to past surpluses, 
private companies may, on payment of a 15 per cent tax on undistributed 
earnings on hand at the end of the 1949 taxation vear, capitalize these 
earnings: as to future surpluses, they may, on payment of a 15 per cent 
tax thereon, capitalize their undistributed earnings subsequent to 1949 up 
to an amount not exceeding dividends paid out by them. Once capitalized, 
these earnings will be treated as capital and when distributed by any of the 
methods permitted by company law for the distribution of capital they will 
not be subject to income tax.” In other words, the proprietors of incorpor- 
ated family businesses who plough back profits into the business can now 
put themselves on a tax-paid basis at very cheap rates. 

It has recently been suggested that the privilege thus granted to share- 
holders in private corporations should be extended to shareholders in public 
corporations. This is a fantastic suggestion. The privilege is designed to 
solve the special problem of the owners of a small incorporated business 
who can find no ready market for their shares and so cannot, as can the 
shareholders in a large corporation, take out as tax-free capital gain on 
sale of their shares the profits ploughed back into the business. It was 
never meant as a general tax-reducing device.*"* 

58Income Tax Act. ss. 95 A. 73, and 73 A, added by Statutes of Canada, 1950, c. 


40, ss. 32 and 28 (2 With the enactment of the new arrangements, section 9 (6) re- 
ferred to in the previous paragraph became unnecessary and was repealed, Statutes of 
Canada, 1950, c. 40, s. 3 

'°This summary is based on J. R. Petrie, “Some Aspects of Recent Corporation 
Income Tax Legislation in Canada” in Canadian Tax Foundation, Bulletin to Members, 
Nov., 1950, 5-8 

592Resolution Five of the April, 1951 Budget now envisages the extension to all cor- 
porations of the privilege. What IT NWled a fantastic suggestion is going to he cold 
hard fact. I am unrepentant and deliberately leave this passage as I wrote it 
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(ii) Deductions 


(a) Conflict between Law and Business Practice. The outstanding 
characteristic of the Canadian law on deductions is a frequent conflict 
between normal business practice and the law as laid down in the Act 
and interpreted by the courts. Consider, for example, the following recent 
decisions, both obviously correct in point of law. A Nova Scotia lawyer 
transfers to Ontario and in 1946 has to pay the Law Society of Upper 
Canada an admission fee of $1,500; he claims to deduct one-third of it 
from his 1946 income but the Income Tax Appeal Board says he cannot 
do so. This expense, says the Board, was a capital expense, “it was made 
once and for all and created a lasting advantage”; it was not, furthermore, 
“made in the process of earning the income but rather to procure a right 
of a permanent character, that is, the right to practise a profession capable 
of producing income.” A construction company is required by its bank 
to produce guarantors of the line of credit which the company needs in 
order to provide working capital for its business and pays the guarantors 
the same amount per annum by way of fee as it pays the bank by way of 
interest; the Supreme Court of Canada rules that the company cannot 


deduct the guarantors’ fees; “they were . . . simply expenditures incurred 
in obtaining the capital . . . to finance operations’; “the disbursements to 
the guarantors here in question were made . . . as the purchase price 


for the guarantee that made borrowing under the line of credit possible.” 
These expenses are in law disallowed, and disallowed entirely; section 6 (a) 


of the Income War Tax Act disallows them as “not . . . expended . . 
for the purpose of earning the income,” or, to use the paraphrase of Duff 
C. J., as not being “working expenses . . . that is to sav, expenses incurred 


a2 


in the process of earning the income’’;” section 6 (b) also disallows them 
as “payments on account of capital.” What would a businessman say? In 
the United Kingdom the Joint Brief of the Federation of British Industries 
and the Association of British Chambers of Commerce to the Tucker Com- 
mittee which is now considering the method of computing net trade profits 
for income tax purposes holds that “in principle any expenditure made for 
the purpose of the trade which does not produce an asset of tangible value 
should be regarded as current expenses of the trade” and specifically in- 
cludes among the expenditures which should be so regarded “expenses 
prior to commencing business” (i.e., Daley Case) and “costs of obtaining 


6°Daley v. Minister of National Revenue, (1950) 1 Tax A.B.C. 64. This decision has 
recently been affirmed by the Exchequer Court, [1950] C.T.C. 254 

®1Bennett and White Construction Co. Ltd. v. Minister of National Revenue, [1949] 
C.T.C. 1, 5, and 12; [1948] 4 D.L.R. 817. 

®2Dominion Natural Gas Co. Ltd. v. Minister of National Revenue, [1941] C.T.C 
144, 155: [1941] S.C_R. 19. The Daley Case and the Bennett Case would almost 
certainly be decided in the same way under the wording of s. 12 (a) and (b) of the 
Income Tax Act. 
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capital” (i.e., Bennett and White Case)."* This is, to me, an extreme 
position and I would rather say, as it was recently argued before the Income 
Tax Appeal Board in connection with the exploration and development 
expenses of a mine,"' that they should, like the cost of tangible assets, be 
spread, by analogy to depreciation, over the years in which they are bring- 
ing in their benefits. 

The whole topic of deductions is confused and artificial. Capital 
expenses are not deductible but the cost of acquiring a capital asset is, by 
way of exception, permitted to be deducted in annual instalments over the 
life of the asset by way of depreciation or depletion. Depreciation and 
depletion apart, the law knows nothing of amortization of expenses and so 
has only two slots into which it can fit an abnormal isolated business expen- 
diture—an income slot or a capital slot. An income expense may be de- 
ducted in toto from the incomings of the vear of expenditure, but a capital 
expense cannot be deducted at all and must be ignored for income 
purposes. This means in a case like Daley’s, a very typical case, that the 
court has only a choice between the devil and the deep sea. It can say that 
his $1,500 admission fee is an income expense and so allow him to distort 
his income position in the vear of expenditure by charging the whole of 
the fee against the incomings of that year. Or it can say that it is a capital 
expense and distort his income position for ever by denying him entirely 
the right to deduct from any incomings whatsoever what is without doubt 
a necessary cost of earning them. The intermediate position, allowing him 
to “depreciate” the admission fee over a period of years, is not permitted 
by the Act. This is an impossible position for a court to be in, but there 
seems little chance of improvement. What is artificial is the rule of income 
tax law that capital expenses are never deductible, but it is only the corol- 
lary of the equally artificial rule of income tax law that capital gains are 
never taxable. So long, therefore, as capital gains remain not taxable, 
capital expenses are likely to remain non-deductible, and depreciation and 
depletion to continue to be regarded as anomalous exceptions to the basic 
rule. 

b) Depreciation. The most important recent change in the field of 
deductions has been the inauguration, by the Capital Cost Allowance Regu- 
lations, 1949, of an entirely new system of depreciation allowances. The 
characteristics of the old system were as follows. In the first place section 
6 (1 n) of the Income War Tax Act disallowed deductions in respect of 
depreciation except such amount as the Minister in his discretion might 
allow; this discretion, it has been established by a series of cases, was review- 
able by the courts and the Income Tax Appeal Board but would not be 


®3See Canadian Tax Foundation, Bulletin to Members, Feb., 1950, 3-5, where the 
brief is summarized 
64Alexo Coal C v. Minister of National Revenue, (1950) 3 Tax A.B.C. 117. The 


argument was, of course, rejected as unsound in law 
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interfered with by them unless exercised on improper legal principles ;°° 
in effect, therefore, disagreement between Department and taxpayer nearly 
always meant that the taxpayer had to accept the view of the Department. 
In the second place, the concept of depreciation was deterioration through 
wear and tear; as Mr. W. S. Fisher of the Income Tax Appeal Board 
recently said, “Depreciation is not allowed as a deduction merely to enable 
the owner of the asset to recover the capital cost of the asset. The deduc- 
tion is based on the idea that as the asset is used in the business for the 
earning of the income it is deteriorating in its value while in use, either 
through wear and tear or the passage of time.”’** As a result of this con- 
ception “the inability of the taxpayer to charge off obsolete, idle, or dis- 
carded capital assets worked a hardship in many cases.’*’ In the third 
place, the method of depreciation used was the straight line method. 

The new system is as follows. In the first place the depreciation allow- 
ances permissible are specifically prescribed, publicly and in advance, by 
regulations; “ministerial discretion” is gone and the taxpayers’ rights are 
those given him by the regulations, no less and no more. This aspect has 
already been referred to in the section on “Ministerial Discretion” and 
not everyone, it will be remembered, is quite sure whether the replacement 
of the flexible discretion with the rigid regulations is an improvement. In 
the second place, the principle behind the new system is the amortization of 
the cost of all capital assets—the recovery by the taxpayer over the normal 
useful life of the asset of the net cost to him of the asset; in accordance with 
this principle, the taxpayer may continue to write off that cost after he has 
discarded the asset and must if he sells the asset for a price in excess of its 
then depreciated value bring back that excess into tax as income. In the 
third place the method of depreciation prescribed is the diminishing balance 
method.” 

(c) Deductions by Salaried Persons. The Department has always acted 
on the principle that all salaries are net and that no costs of earning a 
salary, however necessary, may be deducted from it. Until 1946, it was 


65For recent Income Tax Appeal Board cases on the question whether this dis- 
cretion had been exercised in accordance with proper legal principles see, inter alia, 
Ancger v. Minister of National Revenue, (1949) 1 Tax A.B.C. 163; Dunkin v. Minister 
of National Revenue, (1950) 1 Tax A.B.C. 447; National Bushman v. Minister of 
National Revenue, (1950) 2 Tax A.B.C. 213; U. v. Minister of National Revenue, 
(1950) 2 Tax A.B.G. 344: and Delta Flour Mills Ltd. v. Minister of National Revenue, 
(1950) 2 Tax A.B.C. 332. 

6617. vy, Minister of National Revenue, (1950) 2 Tax A.B.C. 344, 347. 

67]. R. Petrie, “Some Aspects of Recent Corporation Income Tax Legislation in 
Canada” in Canadian Tax Foundation, Bulletin to Members, Nov., 1950, 3, 4. 

®8For a detailed explanation of the new system see Canadian Tax Reporter (Com- 
merce Clearing House) 1241-59. The passage referred to in Petrie’s article cited in 
footnote 67 is recommended. See also the following articles: S. B. Laing, “Deductions 
and Depreciation under the Income Tax Act” in [1950] Tax Review 36, 41-3; W. H. 
Flynn, “Notes on the New Depreciation Regulations” in [1950] Tax Review 177; and 
H. S. Moffett, “Capital Cost Allowance Problems” in [1950] Tax Review 181. 
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able to rely on a dictum to that effect by Audette J. in 1931,°° but, in the 
1946 case of Bond v. Minister of National Revenue, Thorson P. of the Ex- 
chequer Court decided that that dictum was wrong and that there was 
nothing in the Income War Tax Act to exclude the deduction from a salary 
of the necessary expenses of earning it; he held that a lawyer employed 
at a fixed salary could deduct from it the annual fee he had to pay to the 
Law Society in order to be entitled to practise law in that year.’® Following 
that decision, Angers J. held in 1949 that where union dues were, like the 
Law Society fees for a lawyer on a salary, a sine qua non to employment for 
a motion-picture projectionist working in a closed shop industry, those dues 
were deductible.’ In the new Income Tax Act (section 5), however, the 
Department secured the insertion of its own view and, excepting only the 
living expenses incurred by persons in the running trades while away from 
home, expressly disallowed any deduction from a salary. The two cases 
referred to, the lawyer’s annual fee and the motion-picture projectionist’s 
union dues, are therefore no longer law. 

The difficulty here is that equity points one way and administrative 
convenience the other way. It is inequitable that the self-employed are 
able to deduct from their fees the necessary costs of earning them, but that 
the salaried cannot do the same with their salaries; in equity, a salaried 
person should be able to deduct such expenses as union dues in a closed 
shop and the cost of tools he is obliged to supply, or, in the case of a salaried 
lawyer, medical specialist, or university teacher, the cost of books he needs 
for his work. But the administrative consequences of adopting the rule laid 
down in the Bond Case would be intolerable; the returns of salaried tax- 
payers would show innumerable claims for small items which would have 
to be checked in detail; many of those items claimed would be quite unjusti- 
fiable (e.g., expenses of getting to work or of business suits ) but it would 
be hard to explain to the small taxpayer just why such claims should not 
be granted.”? What the government is doing now is to stand by the rigid 
rule of non-deductibility but exclude from it, as the extreme hardship or 
loud voice of the group concerned demands, specifically named expenses 
incurred by specifically named classes of salaried people. Thus, in 1949 the 
Act was amended to allow the following deductions from salary: allow- 
ances for travelling expenses of an employee when employed in connection 
with the selling of property or negotiating of contracts for his employer, 
allowances received by a clergyman in charge of a parish for expenses for 
transportation incident to the discharge of his duties,"* and meals and 

6°In Re Salary of Lieutenant-Governors, [1931] Ex. C.R. 232, 235. 

7011946] C.T.C. 281 

T1Cooper v. Minister of National Revenue, [1949] C.T.C. 146 

72For discussion of this problem and suggestions as to how it might be solved, see 
Canadian Tax Foundation, 1948 Tax Conference Report, Computation of Taxable 
Income from Office or Employment, 22-3 


78Income Tax Act, s. 5 (b) (iv) and (v), added by Statutes of Canada, 1949, 
e- Fa. 3 
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lodging expenses incurred by relieving telegraphers and station agents when 
away from their ordinary places of residence.‘ There has been great 
pressure to permit the deduction of union dues, to which the government, 
after standing firm for several years, yielded in the April, 1951 Budget.’** 

(d) Recent Miscellaneous Cases. The only case of any importance 
decided by the courts within the last two years under the general deduction 
sections of the Income War Tax Act, sections 6 (1) (a) and 6 (1) (b), is 
the Supreme Court of Canada decision in Bennett and White Construction 
Co. Ltd. v. Minister of National Revenue and that has already been com- 
mented on in (a) above. The Income Tax Appeal Board has decided a 
number of cases on these sections but the vast majority of them call for 
no comment.’* Only two of them need to be mentioned. 

First, in Z. v. Minister of National Revenue,’* the Chairman sitting 
alone held, distinguishing as applicable only to the evidence then presented 
the previous decision of the full Board (Mr. W. S. Fisher dissenting) 
in A. S. Hermann Ltd. v. Minister of National Revenue,” that gifts and 
entertainment expenses of an insurance broker to his clients were not 
deductible; for “I am satisfied that these expenses were incurred in creating 
goodwill and in preserving valuable connections rather than incurred in 
the actual process of earning the income.” Likewise in N. v. Minister of 
National Revenue" the cost to a professional musician of giving parties in 


74Income Tax Act, s. 11 (5), added by Statutes of Canada, 1949, c. 25, s. 4 (3). 

74aResolution Three envisaged the deduction of union dues and also of professional 
membership dues and certain other cost items when the professional status is required 
to be maintained by the terms of the employment. 
On “travelling expenses,’ Income War Tax Act, s. 5 (f see Hur , ’ 
of National Revenue, (1949) 1 Tax A.B.C. 97, DeWolf v. Minister of Nations! Revenue, 
1950) 2 Tax A.B.C. 99, and Goldsworthy v. Minister of National Revenue, (1950) 
2 Tax A.B.C. 192. Under the general “deduction provisions” of Income War Tax Act 
ss. 6 (1) (a) and 6 (1) (b) expenditures were disallowed as (a) “preliminary expenses” 
in Daley v. Minister of National Revenue, (1950) 1 Tax A.B.C. 364 (admission fee paid 
to Law Society), Schioler v. Minister of National Revenue, (1950) 2 Tax A.B.C. 211 
(expenses of trip by shipping agent to obtain new agency), and Brown v. Minister of 
National Revenue, (1950) 1 Tax A.B.C. 373 (telephone, transportation, hotel, and 
advertising expenses incurred while secking employment), and (6) payments made to 
secure “enduring advantage” in MacDonald v. Minister of National Revenue, (1950) 1 
Tax A.B.C. 351 (expenses of clearing land for cultivation) and Graham and Vick v. 
Minister of National naa, (1950) 1 Tax A.B.C. 343 (cost of extensive alterations 
to rented store), and (| Se ae sin Puraglia v. Afinister of N nal } 
(1950) 2 Tax A.B.C. 275 (legal expenses incurred in successfully defending self against 
charge of drunken driving where court found that state of accused was due not to intoxi- 
cation bet to working too hard at his job), Dynes v. Afinister ff N nal #F n 
(1950) 3 Tax A.B.C. 1 (cost of hearing aid) and N. Minister of National Raniddin 
(1950) 2 Tax A.B.C. 284 (purchase and upkeep of “ame clothes, e.g. tuxedo, re- 
quired to be worn by professional musician at his performances). All these cases were 
obvious; not quite so obvious is Q. v. Minister of National Revenue, (1950) 2 Tax 
A.B.C. 313, where the Board disallowed the deduction from investment income of a fee 
paid to an investment counsel on the ground that the chief concern of taxpayer in 
consulting the investment counsel was to enable him to select his investments judiciously 
and protect his capital. 

76(1950) 3 Tax A.B.C. 50. 

77(1949) 1 Tax A.B.C. 208. 

78(1950) 2 Tax A.B.C. 284. 
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order to cultivate the acquaintance and goodwill of persons in the musical 
world and so secure engagements were held by the full Board to be non- 
deductible; “the claim for a deduction for business promotion is not one 
where the expense is incurred in the process of earning the income 

it is for the purpose of cultivating opportunities of employment in his 
professional capacity.” These are disturbing decisions; if this be so, why 
should a business concern be allowed to deduct its expenditures on adver- 
tising? It is this kind of decision which is in the mind of those people who 
object to the substitution for the test prescribed by the words of the Act, 
“expended . . . for the purpose of earning the income,” of the para- 
phrase of Duff C. J., “the expenses must . . . be . . . expenses incurred 
in the process of earning the income.’ These entertainment expenses were 
ordinary current expenses of the occupations in question and as such should 
be deductible. 

Second, Dominion Dental Co. Ltd. v. Minister of National Revenue*® 
is the latest in a long line of cases on the deductibility of legal expenses. 
The company, a retailer of dental supplies, sought to deduct as an ordin- 
ary current expense the legal costs incurred in successfully defending itself 
against the criminal charge that it had been a party to a combine in the 
manufacture and sale of dental supplies; the basis of the Crown’s case in 
the criminal proceedings was that in its day-to-day selling activities the way 
it set its prices and carried on its sales was prohibited by the Criminal 
Code. The Board (the Assistant Chairman and Mr. W. S. Fisher) held, 
“not without certain hesitation,” that “the legal costs in question 
must be considered as a disbursement . . . laid out for the purpose of 
earning the income” (section 6 (1) (a)). After a brief statement of the 
various efforts made to express the meaning of section 6 (1) (a) in terms 
which can be related to the day-to-day conduct of business activity and 
giving a synopsis of the seven Canadian cases on legal expenses since 1941, 
in four of which they were held non-deductible and in three deductible, the 
Board pointed out that the legal expenses in question were closely related 
to the earning activity of the company, for the charge against it was that 
it was conducting its selling in an illegal way, and that they were spent to 
protect and maintain the income earning position of the company. “It is 
surely not to acquire an asset or to protect one already acquired that the 


expenditure was made; it was not to create a lasting advantage; it is the 
trade practice that was defended.” This is not the place to evaluate the 
decision in the light of the seven previous ones on the same topic. All that 


7°This test, which is accepted by the courts but has not yet done much damage, was 
originally laid down in Dominion Natural Gas Co. Ltd. v. Minister of National Revenue, 
[1941] G.T.C. 144, 145; [1941] S.C.R. 19. For trenchant criticism see F. E. LaBrie 
and J. R. Westlake, Deductions under the Income War Tax Act: A Return to Business 
Principles (Toronto, 1948) chaps. tv. and v 

80(1950) 3 Tax A.B.C. 8. 

81fbid., 13 
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need be said is that placed against the disallowed entertainment expense 
mentioned earlier—the entertainment expenses there and the legal ex- 
penses here alike being spent “to protect and maintain the income earning 
position of the taxpayer’’—it illustrates the immeasurable confusion which 
surrounds the entire topic of deductions. As Mr. W. S. Fisher recently said: 
FS it might be well for the business world and parliament to consider 
whether some change should be made in our Canadian legislation, not 
necessarily by referring to particular items which would be allowed as 
deductions, but by using language which would be more adaptable to 
business conditions and yet would prevent unreasonable expenditures from 
being allowed.”** This comment is just as applicable to the new general 
deduction sections now in force, sections 12 (1) (a) and 12 (1) (b) of the 
Income Tax Act. Cannot something be done about it? 
(iii) Tax Period 

For obvious fiscal reasons the tax is levied on the taxpayer’s income for 
“each taxation year” but to the taxpayer this means that the unbroken line 
of his economic life is artificially split into a series of isolated pieces, each 
one year in length. From this two difficulties arise. First, it becomes neces- 
sary to establish rules for deciding to what year a given receipt or outlay 
is to be attributed. Second, a tax penalty is imposed on an individual with 
an irregular or fluctuating income; by reason of the progressive rate struc- 


ture he pays more tax over a period of years than a taxpayer with a steady 


income of the same aggregate amount. The Canadian tax authorities have 
recently been wrestling with both of the difficulties. 

(a) Year of Receipt or Outlay. Under the Income War Tax Act, 
the strict law, as laid down in 1946 by the Trapp Case,” was that an item 
of income must be included in the year of actual receipt and an item of 
outlay deducted in the year of actual expenditure; that law knew nothing 
of the business practice of including accounts receivable and deducting 
accounts payable. In practice the Department recognized the accrual 
method of accounting for those taxpayers who desired to use it but the 
law recognized only the cash method. In 1948 section 14 (1) of the new 
Income Tax Act expressly allowed taxpayers to adopt the accrual basis. 
The new Act also clarified the law as to what constitutes “receipt” of 
income by expressly including in a taxpayer’s income (1) items which 
would, if received by the taxpayer, have been taxable to him but which 
have been transferred pursuant to his direction or with his concurrence to 
some other person and (2) securities (e.g. cheques or notes) received 
in payment of a debt which would if paid in cash have been taxable to 


824. §. Hermann Ltd. v. Minister of National Revenue, (1949) 1 Tax A.B.C. 208, 
224 

83[1946] C.T.C. 30. 

84Section 16 (1). 
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him;** both provisions are designed to bring the conception, “receipt of 
income,” into line with common understanding. 

In the last two years the Income Tax Appeal Board has decided a few 
cases on when income is “directly or indirectly received” under the Income 
War Tax Act.** Two of them, on crediting in my favour as “receipt” by 
me, are worth a mention: where a commission salesman was credited on 
the books of his employer with a commission upon making a sale but this 
commission was not payable to him until the price for the article sold was 
paid by the purchaser to the employer, it was held that sums so credited 
were not income of the year in which they were credited, for he had no 
control over their receipt and could not enforce payment of them in that 
year;*’ but where a person had the privilege of depositing funds with a 
finance company and withdrawing those funds at any time with 5 per 
cent interest, it was held that the interest credited but not withdrawn was 
income to him in the year of crediting, for upon crediting the interest to 
his account the company fulfilled its obligation to pay the interest due and 
he had at all times power to withdraw that interest.** It might be worth 
mentioning here that in 1950 the legislature expressly settled the difficult 
problem as to the year in which payments by my employer into a profit- 
sharing plan for my benefit are taxable to me; they are taxable to me in 
the year in which they are allocated me, whether contingently or absolutely, 
and not in the year in which I draw them out.” 

(b) Tax Penalty on Fluctuating or Irregular Income. Since 1942 the 
Canadian government has been vigorously experimenting in specific trouble 
spots with various devices for mitigating the tax penalty imposed by the 
progressive rate structure and the one-year accounting period on fluctuating 
or irregular incomes. Until that date each tax year stood isolated and 
alone and not even a carry-over of the business losses of one year to reduce 
the profits of another year was permitted. The result was, and in many 
cases still is, a discrimination against a taxpayer whose income happens to 
be bunched or lumpy; he pays over a given period more tax than a tax- 
payer who has the same aggregate income but receives it in a steady flow 
over that period. Two main classes of taxpayer are affected; those with 
fluctuating incomes, such as farmers or fishermen, who are exposed to the 
vagaries of good seasons interspersed with bad seasons, or actors, writers, 
or artists, who are subjected to ups and downs in popularity; and those 
who receive in a lump sum and in a single year payments which are in 
truth referable to a series of past or future years, e.g., an executor who 

85Section 24. 

86In addition to those mentioned in the text see D. v. Minister of National Revenue, 
(1950) 2 Tax A.B.C. 1, Head v. Minister of National Revenue, (1950) 2 Tax A.B.C 
89, and X. v. Minister of National Revenue, [1950] Tax Review 192. 

87Stephen v. Minister of National Revenue, (1950) 2 Tax A.B.C. 309. 


®88Green v. Minister of National Revenue, (1950) 2 Tax A.B.C. 218. 
89Income Tax Act, s. 71A, added by Statutes of Canada, 1950, c. 40, s. 27. 








— 


a 


‘S 


ee 


VS CO me US CO OD OUD 


< ' 


~ 


RECENT TRENDS IN CANADIAN INCOME Tax Law 65 


receives in a single year payment for the services performed by him over 
several previous years”® or an employee who is paid in the year of his retire- 
ment a lump sum retiring allowance which is expected to keep him for the 
rest of his life. 

For taxpayers with fluctuating incomes the following measures of 
relief are now in effect. In 1942, there was granted for the first time a 
one-year carry-forward of operating business losses to reduce the profits 
of another year; this highly important privilege was gradually extended 
and became in 1949 a five-year carry-forward and one-year carry-back.” 
It is sometimes loosely said that by reason of it all businessmen now in 
effect enjoy a seven-year averaging of profits. This is, of course, incorrect. 
Although all businessmen are now immune from having to pay tax on more 
than the aggregate net income earned by them over the period, farmers 
and fishermen are the only businessmen who are protected by a true 
averaging system from having to pay more tax on that aggregate net income 
by reason of the fact that it is unevenly distributed over the period. For 
this special class of taxpayer there was instituted in 1948° an optional 
five-year averaging system; the method of averaging is the so-called “simple 
average” or “block system.” A taxpayer in this category who has filed 
returns over a four-year period may average his fifth year’s income with the 
income of the last preceding four years. In each of the four previous years 
he has calculated and paid his tax just like any other taxpayer. If he finds 
that it is to his advantage to make use of the averaging privilege, however, 
he adds together in the fifth year the net incomes before exemptions of 
the fifth and the four preceding years, divides the resulting sum by five 
and, apportioning each one-fifth part to each year of the period, he re- 
calculates what, at the actual rates and with his actual exemptions in effect 
in each of those years, would have been the total tax payable by him for 
the period. He then deducts from this total the amount he has already paid 
in the four preceding years and the balance is what he owes; if the result of 
the deduction is that the government owes him money he gets a refund. 
Like any other businessman, he has the benefit of the one-year carry-back 
and five-year carry-forward of losses, with this sole exception that, in 
order not to disturb a transaction which has been settled between him and 
the government, he may not carry back a loss of the year immediately 
following “the year of averaging,” the year in which he did his re-calcula- 

®0This is the well-known case of Capital Trust Corporation v. Minister of National 
Revenue, [1937] S.C.R. 192 where the Supreme Court pointed out (p. 195) that al- 
though “it works an injustice to the taxpayer .. . unfortunately . . . the taxpayer is 
bound to pay a larger amount than could have been levied and collected upon the same 
income had it been paid in instalments month by month as it became due and payable.” 
To the same effect is the recent case of C. v. Minister of National Revenue, (1950) 2 
Tax A.B.C. 6. 

*1For the full statutory history of this development, see Canadian Tax Reporter 


(Commerce Clearing House), 10-650. 
®2Income Tax Act, s. 39. 
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tions and settled his tax liability over the five-year period. The carry-back 
and carry-forward of losses is done, of course, before the average income 
is computed. The system is a block system, i.ec., the years to be averaged 
are taken in blocks of five and the blocks are not to overlap. It is entirely 
optional with the taxpayer, who may choose to average over any five-year 
period he likes, so long as he does not begin any such period with a year 
which has already entered into a previous average.”® 

I do not propose to discuss here the merits and demerits of the simple 
average method of mitigating the tax penalty on fluctuating incomes. All I 
want to point out is that the problem of the taxpayer with a fluctuating 
income occurs over a much wider field than can be covered by the 
essentially piecemeal relief of allowing businessmen to carry over their 
operating losses and farmers and fishermen to average their incomes over a 
five-year period. There are intermittently employed members of low income 
groups whose incomes fluctuate around the exemption level but these 
people, unlike the businessman and his operating loss, are not allowed to 
carry over that part of the personal exemption which has been unused in 
a year of low income to reduce the taxable income in another year of 
high income. And farmers and fishermen are not the only groups with 
incomes which fluctuate above the loss line and the exemption line; the 
retailers and dealers who do business in farming and fishing communities 
and investors in a period of “boom and bust” are likely to be in the same 
position as farmers and fishermen, but the averaging privilege has not 
been extended to them. The main difficulty with the piecemeal method of 
handling the problem at present followed by the government is that in 
seeking to remove one discrimination it inevitably creates another one. 
What is obviously needed is some over-all or universal method open to all 
taxpayers, but it is hard to devise one which is at the same time fair to all 
taxpayers and administratively workable.”* 

The same criticism is applicable to the recent attempts made by the 
government to mitigate the tax penalty imposed by the graduated rates 
on lump sum payments of income. We find here a series of provisions which 
deal with a heterogeneous collection of unrelated situations, each enacted, 
as occasion arose, to cope with a specific difficulty. Take first the problem 

®8This description of the farmers’ and fishermens’ average system is based on Can- 
adian Tax Reporter (Commerce Clearing House), 10-968, Farmers’ and Fishermens’ 
Guide and Election to Average, (Ottawa, 1949), issued by the Department of National 
Revenue, and the discussions of the system in House of Commons, Standing Committee 
on Banking and Commerce, Proceedings 1947-1948, Consideration of Bill 338 (Ottawa, 


1948), 619-26. The institution of some kind of averaging system for farmers was first 
pressed for in 1945 (Senate Special Committee on the Income War Tax Act, 1945, 


Proceedings, 222 ff.) and what was called a “three-year moving average” for farmers 
and fishermen was introduced into the Income War Tax Act in 1946 but was repealed 
in 1948 before going into effect (House of Commons Debates, July 25, 1946, 3848 ff.; 


Statutes of Canada, 1946, c. 55, s. 8 (2); Statutes of Canada, 1948, c. 53, s. 5 (2) ) 
*4] have dealt with this problem in a monograph on the mitigation of the tax 
penalty on fluctuating or irregular incomes which will be published in the near future 
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of a lump sum payment made in a single year for services performed over 
a series of past years. In 1946, continuing a departmental practice to 
that effect, an author was allowed to spread back over two or three years 
the income realized by him in selling a literary, dramatic, musical, or artistic 
work which took him two or three years to write.*° In 1950, the closely 
analogous situation of the prospector who after years of profitless searching 
finds and sells in one year a rich mine was dealt with in an entirely dif- 
ferent way and his gain was made entirely exempt from tax.”* But all other 
people, e.g., the executor in Capital Trust Corporation v. Minister of 
National Revenue, who receive in a single year a lump sum payment for 
work done over a series of past years must still bring into tax in that year 
the whole of that sum to be punished by the graduated rates. 

Take now the problem of the payment out in a lump sum in a single 
year of savings which have been accumulating over a series of past years. 
In 1946, a lump sum withdrawn from a pension plan and representing the 
accumulation of untaxed savings over a period of years was made taxable, 
at the option of the taxpayer, at the effective rate applicable to his previous 
year’s income.”’ In 1950, two situations very similar to this one and to each 
other were dealt with quite differently. At the end of 1949, an owner of 
property who had in effect been making annual savings by overestimating 
during a series of years the rate at which the property was depreciating and 
then in effect drew out these savings in one lump sum by selling the property 
at a price in excess of its depreciated value was for the first time forced 
to bring that excess into tax as income.** It was then protested that it was 
unfair that on this excess, accumulated over a period of years, he should 
pay tax at the graduated rates of a single year and so return to the govern- 
ment an amount probably much in excess of what he deprived it of by his 
annual overestimate. In 1950, therefore, the Act was amended to allow him 
to spread back the amount of these withdrawn savings, or “recaptured 
depreciation,” over the five years immediately preceding the sale of the 
property.”” The other similar problem dealt with by legislation in 1950 
involved the accumulated surplus of private companies and had worried 
the government for several years. The savings of a shareholder in a private 
company, accumulated over a series of years by reason of the company 
ploughing back part of its profits every year into the business, would, if 
paid out to him in a lump sum to enable him, say, to purchase an annuity 
and retire, bear tax in the year of payment out at a crippling rate. The 

*5Income War Tax Act, s. 3 (10), added by Statutes of Canada, 1946, c. 55, s. 3; 


’ 
79 


now Income Tax Act, s. 72. 

Income Tax Act, s. 10 (j) and 73 B, added by Statutes of Canada, 1950, c. 40, s 
4 (2) and s. 28 (2). 

®*7Income War Tax Act, s. 9 (7) added by Statutes of Canada, 1946, c. 55, s. 58 
(2); now Income Tax Act, s. 34. 

*8Income Tax Act, s. 20, added by Statutes of Canada, 1949, c. 25, s. 7. 

*8Income Tax Act, s. 34B, added by Statutes of Canada, 1950, c. 40, s. 13 (1). 
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solution adopted here with respect to surpluses accumulated up to the end 
of 1949 was, in effect, to wipe out the shareholder’s contingent liability to 
personal income tax on payment by the company of a 15 per cent tax on 
those surpluses.’®° These three situations are essentially similar, but on the 
piecemeal relief method are dealt with in very different ways. The method 
of piecemeal relief results once again in discrimination. 


100See II (i) (b) above where the legislation is summarized. 















JUDICIAL REVIEW OF ROYAL PROCLAMATIONS AND 
ORDERS-IN-COUNCIL 


GLenpon A. SCHUBERT, Jr. 


N his stirring “Appeal to Arms” delivered to the Virginia House ot 
Burgesses on the eve of the American Revolution, Patrick Henry said 
that he knew of but one lamp by which he could light his way into the 
darkness of the future, and that was the lamp of past experience. He wanted 
his countrymen to profit by their knowledge of what the English king— 
we should say “Crown” today, in view of the more accurate political insight 
that subsequent historical research has permitted us—had done, and what 
he was likely to do in the future, that they might guide their actions 
accordingly. Since the president of the United States is the political des- 
cendant of generations of English kings,’ citizens of the United States 
share with the British the heritage of half a millenium during which they 
had already wrestled with the problem of the control of executive power 
and its relationship to judicial and legislative power, and this before the 
theorists of constitutional balance and conflict, upon whose inaccurate 
observations and suggestions for reform of the English constitution the 
work of the Founding Fathers of the United States was in large measure 
predicated, had spoken.’ 

Ironically, the divided paths of the two countries have grown increas- 
ingly disparate during the past century and three-quarters in so far as the 
constitutional status of the formal chief of state is concerned; the king has 
been reduced to a stature little above that of a political automaton, while 
the plenitude of power concentrated in the president has continued to 
grow at an accelerated pace. In each country, however, the trend towards 
executive government has been pronounced, although the United States 
lags behind Britain, both historically and analytically, in this respect. The 
British Parliament was subjected to those pressures which lead, among 

1One of the most eminent critics of the English system of government draws the 
simile in this manner: “The American Constitution was made upon a most careful 
argument, and most of that argument assumes the king to be the administrator of the 
English Constitution, and an unhereditary substitute for him—viz., a president—is to 
be peremptorily necessary.” W. Bagehot, The English Constitution (London, 1945) 51. 

2L’esprit des lois was published in 1748, but ecighteenth-century England was ruled 
not by kings but by cabinets and the principle of parliamentary supremacy was by this 
time firmly established. G. H. Sabine points out: “It is a remarkable fact about 
Montesquieu’s version of the separation of powers that he professed to discover it by a 
study of the English constitution. In truth the civil wars had destroyed the vestiges of 
medievalism that made it appropriate to call England a mixed government, and the 
Revolution of 1688 had settled the supremacy of Parliament. To be sure, when 
Montesquieu visited England, the status of the ministry was not very clearly fixed, but 
no man who relied on independent observation would have pitched upon the separation 
of powers as the distinctive feature of the constitution. But Montesquieu did not rely 
on observation. Locke and Harrington had taught him what to expect and for the rest 
he adopted the myth which was current among the English themselves.” A History of 
Political Theory (New York, 1937) 560. 
69 
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other things, to an increased dependence upon the technique of delegating 
legislative power, in the early decades of the nineteenth century; Congress 
experienced similar growing pains in the closing decades of the same 
century.* 

Both Britain and the United States have long looked to the judiciary 
to provide a measure of control over the arbitrary and illegal actions of 
executive officers and their minions, and this century has witnessed the 
development in each country of an entirely new branch of the law—admin- 
istrative law—which was, particularly during its formative stage, linked to 
this premise and concept. Oddly enough, the extent to which the consti- 
tutional status of the formal chief of state affects the normal pattern of 
judicial control of administrative legislation does not appear to have been 
studied in either Britain or the United States. It may be of some interest, 
therefore, to trace at least the outlines of British constitutional practice 
respecting judicial review of royal proclamations and orders-in-council,* 
and such a frame of reference should be useful in facilitating more adequate 
understanding of the nature of presidential power and the review by courts 
in the United States of presidential proclamations and executive orders.” 

There are, of course, significant differences. In each country, the statu- 
tory executive order" has come into widespread use, especially in time of 


’Note the creation of the Interstate Commerce Commission in 1887, and see 
section 3 of the Tariff Act of October 1, 1890 and Field v. Clark, (1891) 143 U.S. 649. 

*Many examples of the persuasive influence that English public law has had upon 
courts in the United States readily come to mind: it was still possible for the Supreme 
Court of the United States, at the opening of this century, to cite Magna Carta as the 
most recent and authoritative precedent upon a given point. More apropos perhaps is 
the Supreme Court's decision in The Pedro, (1899) 175 U.S. 354. During the Crimean 
War, the Queen issued an order-in-council on March 29, 1854, establishing a blockade 
and declaring that the rights of neutrals would be respected: see The Argo, (1854) 
1 Sp. Eccl. & Ad. 375. During the Spanish-American War, President McKinley issued 
a proclamation on April 22, 1898 (30 Stat. 1769) establishing a blockade of the 
northern coast of Cuba; and another on April 26, 1898, declaring that the rights of 
neutrals would be respected. Paragraph 5 of the latter proclamation copics verbatim the 
language of the earlier order-in-council; and the Supreme Court held that, in so doing, 
the United States had also accepted the construction the British court had placed upon 
the British order: “| Probably the order-in-council| should ] held to have been 
adopted and ratified by the reproduction in the proclamation of the President of the 
very language of the order in council, so many years after that order had 
strued by the British admiralty tribunal.” 

“See in this regard an unpublished Ph.D. dissertation by the author, “Judicial 
Review of Presidential Legislation” (Syracuse University, 1948 

‘Certain difficulties and distinctions of terminology should be pointed out. The 
American concept of “executive order,” for instance, does not carry over to describe 
English practice. Disregarding the fact that there are numerous cases in which the acts 
of executive officers, usually but by no means necessarily sitting in the cabinet, have been 
held to be equivalent in law to a personal action or order of the president, the respective 
procedures differ: an administrative order of the Secretary of Agriculture will not 
necessarily nor even normally clear through the Bureau of the Budget, as an executive 
order drafted by the Department of Agriculture would be required to do. In fact, it 
might be illegal for the Secretary of Agriculture to attempt to get presidential or inter- 
departmental clearance, if his order were based on a quasi-judicial process; vide Morgan 
v. United States, (1936) 298 U.S. 468. Therefore we can justifiably distinguish among 
presidential legislation (constituting that which issues on the direct authority and 


been con- 


responsibility of the president), executive legislation (consisting of the exercise of rule- 
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emergency; but the power of the Crown to promulgate constitutional 
ordinances independent of any specific statutory authorization has almost 
disappeared; while, in the United States, the president’s power to issue 
ordinances by authority of his constitutional powers has grown apace with 
his statutory ordinance powers. Another marked distinction lies in the fact 
that the same persons who direct the legislative process in Parliament are 
also the ones who draft and issue ordinances in the name of the Crown, so 
that the political question becomes to some extent a choice among alter- 
native means rather than a choice among alternative powers and their 
exponents; but except during the fleeting periods of cohesion between the 
president and Congress and unity within his party, the chief executive of 
the United States has no such election, and this may explain in part the 
expansion in his constitutional ordinance powers. 

Then there is the further question of the nature of the powers inherent 
in the offices of king and president. Since citizens of the United States are 
all republicans with an inherited aversion to the arbitrary—albeit historical 
—abuses of monarchal power, it is customary for American students of the 
presidency to deny the existence of any prerogative sources of power for 
the president.’ Executive power, like any other kind of power, may be sus- 


making powers by the heads of executive departments and “independent” agencies, and 
the federal regulatory commissions), and administrative legislation (defined as that 
issuing by the authority of any other officer or group of officers of the United States, 
excepting, of course, members of Congress, federal judges sitting on constitutional courts, 
and some federal judges sitting on the so-called “legislative” courts). On the other hand, 
the workings of cabinet government tend to blur for the Englishman any distinction 
between a regulation of the Minister of Health issued to effectuate the purposes of a 
statute and an order-in-council to the same effect, because the political responsibility of 
the government is the same in either « The statute may, of course, prescribe that 
one form or the other be used; or that the Minister’s order be based on an appropriate 
order-in-council to be issued under authority of the statute. Sir Cecil T. Carr, for many 
years Chief of the Statutory Rules and Orders Office, who kindly gave to the author 
the invaluable benefit of his criticism and comment on this article, has objected in a 
letter to the author dated December 17, 1948 to the use of the term “Royal legislation” 
as a generic equivalent to “Presidential legislation,’ or to the interchangeable use of 
“Executive order’: “ ‘Royal legislation’—if by this you mean the personal ordinances 
or proclamations of English Kings, then I say no more. But if you mean all the exercise 
of a power of law-making otherwise than by statute, whether the exercise is by the King 
in a royal proclamation or by His Majesty in Council (i.c., an Order in Council) or by 
his ministers, then I’d prefer (speaking for myself) some other expression such as 
‘Executive legislation’ . . . . The words ‘Executive order’ are here used in their familiar 
[American] sense of an order made by the Executive; in England they are not so used 
because, in the mechanics of official publication, a distinction is drawn between orders of 
a legislative and orders of an executive character. This point may seem stupid in view 
of my having suggested substituting ‘Executive legislation’ up above; but I just want to 
enter a caveat that ‘Executive orders’ don’t mean the same to me as they do to you.” 
Perhaps a defensible classification would lie in calling proclamations and_ orders-in- 
council based on the prerogative “royal legislation”; proclamations, orders-in-council, 
and ministerial orders based on _ statutory authority, “executive legislation’: and 
all rule-making by subordinate officers of the government, “administrative legislation.” 

7Thus Professor J. Hart, The Ordinance Making Powers of the President (Balti- 
more, 1926) 51-3, denies what in this writer’s opinion appears to be the constitutional 
morality of the exercise of extra-constitutional powers by the president: “In American 
law there are only two . . . sources,—constitutional and statutory Now we find 
that in some monarchical countries the Executive may claim ordinance making powers on 
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ceptible of abuse, but it would seem that verbal classifications which mask 
the existence of categories of executive power do not help to provide limi- 
tations and safe-guards against the abuse of that power. It is a matter of 
indisputable historical fact that the king has legislated by virtue of an inde- 
pendent constitutional source of power that is customarily called the 
prerogative, and that ordinances so issued are in addition to, separable 
from, and bear a different traditional classification from his other ordi- 
nances, which either take the form of statutes or else are based directly 
upon statutory authorization. It is equally indisputable that the president 
of the United States has issued ordinances under colour of powers specific- 
ally enumerated in the Constitution, under powers delegated to him by 
Congress, and in virtue of his status as the only officer of the government 
chosen by a national electorate* who is therefore in a unique position to 
ascertain and identify the public interest in terms of the way he gauges the 
necessity of events, the strength of his own leadership, and the limits of 
toleration of public opinion. A comprehensive theory of implied presidential 
powers, as a concept analogous to the gigantic edifice the constitutional 
practice of the past hundred and thirty-two years has built on the corner- 
stone of McCullough v. Maryland,’ remains to be formulated; but the 
mortar and bricks for such a study are at hand, and the recurring crises of 
the past two decades have occasioned significant acceleration in this re- 
gard.’° If it is comforting to the spiritual progeny of Sam Adams and John 
Hancock to refer to the latter source of power of the president as his 
“emergency powers,” the “war power,” or by some other euphemism, then 
let us by all means continue to do so; but the evidence of history is that 
the non-statutory legislative powers of the president bear a remarkable 
affinity to the prerogative powers of the Crown. 


grounds of inherent authority, while in England he claims them as customary or in other 
words under the common law. In both cases we may reduce the claims to a constitutional 
basis if we use the term constitutional in the sense not of a written document but of the 
body of maxims and principles by which the government is organized. But that is not 
the sense in which we have spoken of the ordinance making powers of the President as 
being sometimes under constitutional authorization. By that we have meant that they 
were sometimes delegated to the President in the text of the instrument itself.’ Professor 
Hart cites in support of his position Justice (former President) W. H. Taft’s Our Chief 
Magistrate and His Powers (New York, 1916) 144-5: “My judgment is that the view 
of Mr. Garfield and Mr. Roosevelt, ascribing an undefined residuum of power to the 
President is an unsafe doctrine and that it might lead under emergencies to results of 
an arbitrary character, doing irremediable injustice to private right. The mainspring of 
such a view is that the Executive is charged with responsibility for the welfare of all the 
people in a general way, that he is to play the part of Universal Providence and set all 
things right, and that anything that in his judgment will help the people he ought to 
do, unless he is expressly forbidden not to do it. The wide field of action that this would 
give to the Executive one can hardly limit.” But Taft also says (p. 125): “In theory, the 
Executive power and the Legislative power are independent and separate, but it is not 
always easy to draw the line and to say where Legislative control and direction to the 
Executive must cease, and where his independent discretion begins.” (Italics not in text.) 

8The vice-president may certainly be ignored in this context, since he in no way 
shares in the exercise of any of the presidential legislative powers 

(1819) 4 Wheaton 316. 

10Schubert, “Judicial Review of Presidential Legislation,” 658-69. 
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I. THE EvoLuTION OF PREROGATIVE LEGISLATION 


At the beginning of the Angevin period in the middle of the twelfth 
century when all governmental power in England was executive power, 
legislation as we understand that concept today evolved from the action 
which the king took upon petitions which were submitted for the exercise 
of his grace and mercy. The king was both Solomon and Solon; he person- 
ally righted wrongs and redressed injuries between man and man, and 
between his royal servants, acting in his name, and his other subjects. The 
greater feudal nobility were subsequently successful in wresting certain 
concessions from the king from time to time as the medieval system of 
land tenure and personal allegiance was undergoing disintegration, as in 
the case of Magna Carta. As the king’s need for additional revenue con- 
tributed to the development of Parliament during the middle decades of 
the thirteenth century, so did he soon find it expedient to seek the advice 
of the greater lords and his own principal officers in a council within 
Parliament. Subsequently this council began to sit outside of Parliament 
to advise him, and at the same time certain types of petitions had to be 
recommended by Parliament" before they could be presented to the king 
to receive the royal assent or dissent. 

Other petitions, however, continued to be presented directly to the 
king. With the disappearance of the General Eyre at the time of Richard 
II, and the consequent lack of any judicial agency which could accom- 
modate the increasing inflexibilities of the common law as it became pre- 
occupied with the forms of law to the exclusion of its substance, the need 
became apparent for a power capable of seasoning justice with mercy by 
dispensing with the rules of the common law in particular cases, and by 
filling in the interstices of a jurisprudence which was largely a modification 
of the feudal rules of land tenure and which could conceptualize personal 
rights only as a form of property. It was also necessary, from the point of 
view of the king, to keep in check the barons, many of whom were above 
the king’s law in their own quarters of the realm. 

It is superfluous to point out that the common law judges were origin- 
ally executive officers, preoccupied with administrative questions centring 
around the extension of the power of the king. In the fourteenth and 
fifteenth centuries, however, two new agencies of administrative adjudi- 
cation were differentiated under the king’s prerogative. Each specialized 
in handling certain of the petitions which used to be decided by the king 
personally or with the advice of his council. Executive discretion to dispense 
with the law in individual cases passed from the king to his council, who in 
turn subdelegated the power to act upon such petitions to one of their 
number, the Lord Chancellor, and to a committee of their members (who 


110riginally by the lords alone; subsequently by both lords and commons. 
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customarily sat in the Star Chamber at Westminster, and did so by statutory 
authority after 1487) 

The Star Chamber, which was directly concerned with executive leg- 

islation, is discussed below; the Chancery is beyond the scope of this 
study, which is limited to an examination of the implementation of power 
in terms of the formal category of the executive ordinance. However, the 
relationship of the Chancery to the royal prerogative cannot be ignored: 
Francis Bacon told James I that the Chancery was his agency of absolute 
power. The Civil War changed this, of course, and equity pursued a course 
parallel to that of the common law courts, and equally independent of 
executive domination, until the two branches were merged by the Judicature 
Acts of the seventies of the last century; while Star Chamber was abolished 
and the introduction of a system of administrative courts in England was 
delayed by two and a half centuries until sovereign powers had filtered 
down through Parliament to the hands of the people.’* Sir Cecil Carr has 
a further suggestion on this point: 
Professor Holdsworth has written that it is largely through the abolition of the 
Star Chamber that English law knows a theory of ministerial responsibility 
and not a system of administrative law. Professor Maitland saw another aspect. 
Speaking of the continuity of the old law of England, he observed that the 
medieval criminal law could be preserved because a Court of Star Chamber 
would supply its deficiencies; the old private law aaa be preserved because 
the Court of Chancery was composing an appendix to it; trial by jury could be 
preserved, developed, and transfigured because other modes of trial were 
sone it to an appropriate sphere. . . . Will the historian some day go 
further and say that our old-fashioned national law, unable out of its own 
resources to meet the requirements of a new age, has been preserved because 
it was supplemented by a system, however unsystematic, of administrative 
tribunals?'* 

From the fourteenth century until the atrophy of the royal veto in 
the time of Queen Anne, it might properly be said that a balance was 
struck between the legislative powers of the Crown and those of Parliament. 
The assent of the king and all three estates was necessary in order to create 
statutory law,'* and a bill—as this class of petitions came to be called 
could be initiated, in the early part of this period, with any of the estates 
by the king himself. But the civil wars of the fifteenth and seventeenth 
centuries were fatal to the independent powers of the monarchy, and the 


or 


king gradually lost his power to preside over and participate in Parliament, 


2See H. Potter, Historical Introduction to Enelish Lau London, 1943) part IT, 
chap. v; and R. Pound, The Spirit of the Common Lau Boston, 1921 72-3. It is 
interesting to note that, while the British have been moving constantly away from 


the formal investiture of large discretionary powers in the Crown except in time of war, 
the president has become more and more like a Tudor in this regard: the president, 
for instance, personally arbitrated certain labour disputes during World War II, and is 
now in time of peace looked upon, both by statute and the public generally, as the 
ultimate source of justice in labour on s of national importance 
Concerning Enclish Administrative Lau New York, 1941 126 
MUntil well into the fifteenth century statutes primarily declared existing and 
customary rights and duties rather than created new ones 
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to approve of bills before their acceptance by Parliament, and, finally, 
even the power to withhold his assent.’® Throughout this period, however, 
he retained, side by side with his dwindling legislative functions proper, 
an undefined but none the less real and useful prerogative power to issue 
ordinances on the advice of his council or councillors in the form of orders- 
in-council or royal proclamations. Except to the extent that it has 
been expressly superseded by statute, this power still inheres in the Crown; 
what has happened is that the council is no longer responsible to him but 
to Parliament, and the advice of the council suggesting the use of his 
ordinance power is just as mandatory upon the king as the advice of the 
Parliament suggesting that he assent to their proposed laws.’® 

Thus far, this discussion of limitations on the power of the Crown 
has been in terms of parliamentary limitations. With the accession of James 
I, however, a new power was materially developed: that of the judges 
exercising judicial review over the king’s proclamations.'' The independ- 
ence of the common law courts was firmly established by this time, and 
action of the judges in the early years of the seventeenth century presaged 
the civil war which was to halt the increasing claims to power of Stuart 
absolutism. Sir Edward Coke, for instance, was hardly an enemy of the 
institution of monarchy, but James I and his son sought to exercise powers 
which had lain dormant for centuries; they sought to protect and to place 
in positions of power popish recusants; they dispensed with the laws of 
*arliament by royal ordinance; and they perverted the Court of Star 
Chamber from an agency for the protection of the common people, as it 
had been under the Tudors,’* into a device by means of which the king 
could punish his political enemies without due process of law. 

During the sixteenth century, crimes difficult or impossible to punish 
under the common law, including unlawful assemblies, routs, riots, forgeries, 
perjuries, cozenages, and libels were within its jurisdiction, together with 
the trial upon petition of almost any offence where the accused was a 
member of the nobility and was too great a personage to be brought to 
the bar of justice before the courts of his own countryside. ‘The potentiality 
of such an institution being used at the behest of a wilful king for the trial 
of those who opposed his tyranny is only too obvious. 

15In legal fiction, of course, the king still makes statutory law by and with the 
advice and consent of the lords and commons. 

16This not-unfamiliar story has been traced in eloquent fashion by a number of 
authorities on English constitutional history: A. V. Dicey, The Law of the Constitution 


(London, 1924) 48; L. Scott and A. Hildesley, The Case of Requisition (Oxford, 
1920) 116-17; F. Palgrave, The Original Authority of the King’s Council (London, 
1834) 78-9 

17For a parallel study of the genesis of judicial review of statutes, see D. O. 
McGovney, “The British Origin of Judicial Review of Legislation’ in (1944) 93 
University of Pennsylvania Law Review 1. 

18Palerave, The Original Authority of the Kine’s Council, 62-3, 110. F. F. Heard 
describes the Star Chamber as a “court of criminal equity” in his introduction to Star 
Chamber Cases (Boston, 1881, a reprint of Star Chamber Cases, Shewine What 


Causes 
Properly Belong to the Cognizance of that Court, London, 1630) viii, note 1. 
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Star Chamber had another function of not inconsiderable importance: 
it served as the enforcement agency for royal proclamations and orders-in- 
council which the common law juries and judges would not enforce.'® Thus, 
the Stuarts in the first four decades of the seventeenth century were, as 
had been Elizabeth and to a lesser degree the other Tudors before her, 
in the enviable position of declaring what the law should be, directing the 
arrest and imprisonment of offenders, and casting the stamp of judicial 
approval on what had been done, all by the decree of the king’s councillors 
sitting in Camera Stellata. 

Before proceeding to the cases dealing with the exercise of prerogative 
power, it may be well first to examine the nature of the prerogative itself.”° 
Locke had defined it as the “discretionary power of acting for the public 
good, where the positive laws are silent; if that discretionary power be 
abused to the public detriment, such prerogative is exerted in an unconsti- 
tutional manner.”*’ Blackstone gives us a much more explicit definition 
of the prerogative: 


By the word prerogative we usually understand that special pre-eminence, 
which the king hath, over and above all other persons, and out of the ordinary 
course of common law, in right of his regal dignity. It signifies, in its 
etymology, from prae and rogo, something that is required or demanded be- 
fore, or in preference to, all others. And hence it follows, that it must be in its 
nature singular and eccentrical; that it can only be applied to those rights and 
capacities which the king enjoys alone, in contradistinction to others, and 
not to those which he enjoys in common with any of his subjects; for if once 
any one prerogative of the crown could be held in common with the subject, 
it would cease to be prerogative any longer. And therefore Finch lays it down 
as a maxim, that the prerogative is that law in case of the king, which is law 
in no case of the subject. Prerogatives are either direct or incidental. The 
direct are such positive substantial parts of the royal character and authority, 
as are rooted in and spring from the king’s political person, considered 
merely by itself, without reference to any other extrinsic circumstance; as the 
right of sending ambassadors, of creating peers, and of making war or peace. 
But such prerogatives as are incidental bear always a relation to something 
else, distinct from the king’s person; and are indeed only exceptions, in favour 
of the crown, to those general rules that are established for the rest of the com- 
munity: such as, that no costs shall be recovered against the king; that the 


1°J. Chitty, Jr., Prerogatives of the Crown (London, 1820) 106. 

20For a general discussion of the theory of the prerogative, see F. D. Wormuth, 
The Royal Prerogative (Ithaca, 1939), especially chap. 1v, ‘“‘The Legal Theory of the 
Constitution.” 

21Second Treatise on Government (1690), sec. 166. Transplanted from the seven- 
teenth to the twentieth century and from the English constitution to that of the United 
States, Locke’s definition constitutes an admirable statement of the theory of the presi- 
dency labeled the “stewardship theory” by Taft, and rejected by him as an “unsafe 
doctrine” (see note 7, supra). But the views of weak presidents, in or out of office, 
and their academic acolytes to the contrary notwithstanding, this Lockian concept of 
executive power has underlain the leadership of presidents such as Jackson, Lincoln, and 
the Roosevelts, in the century and a half which separates the Louisiana Purchase from 
the United Nations “police action” in Korea. 
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king can never be a joint-tenant; and that his debt shall be preferred before 
a debt to any of his subjects.?* 


Among the more important aspects of what Blackstone calls the direct 
prerogative are the power to declare war and to make peace;** to wage 
war and call up troops as commander-in-chief of the army and navy;** to 
regulate commerce and, in time of war, trading with the enemy;** to de- 
clare an embargo and a blockade of the enemy;*° and to deport aliens and 
to regulate immigration.*' He has also the prerogative power to naturalize 
aliens;** to regulate the coinage, value, and use of money;*” and to build 
lighthouses and beacons at suitable places anywhere in the realm.*® The 
power to pardon any criminal offence was considered to be an inseparable 
prerogative of the Crown, for since the king’s laws had been violated, it was 
he who was offended.** 

The king is immune from judicial process,** and therefore, from 
prospective judicial review of the exercise of his ordinance powers, and the 
king has not sought the advice of his judges since the early part of the 
seventeenth century.** 

The residual powers of the Crown as the representative of the nation 
in foreign relations** are called “Acts of State’ and are separable from 

22W. Blackstone, Commentaries on the Laws of England (Dublin, 1794) 248-9. The 
Germanic and Anglo-Saxon institutions out of which many facets of the king’s pre- 


rogative subsequently evolved are discussed in J. Allen, An Inquiry into the Rise and 
Growth of the Royal Prerogative in England (London, 1830). 


24Chitty, Prerogatives of the Crown, 43 247] bid., 44. 
25[bid., 172-4. “8Tbid., 48. “7 I bid., 49. 
“8Blackstone, Commentaries, 283. 2°T bid., 287. OT bid., 275. 


*1Jbid., 279. The writer considers it to be a remarkable coincidence that every one 
of the historical elements of the direct prerogative cited above subsequently appears in 
litigation involving judicial review of the exercise of the president’s ordinance-making 
powers; this coincidence is enhanced by the fact that the writer’s attention was directed 
to Blackstone and Chitty after he had found the American cases dealing with these 
substantive aspects of presidential power which, viewed historically, are part and parcel 
of the royal prerogative of the kings of England. See note 5, supra. 

82Blackstone, Commentaries, 339. The position of the president of the United 
States is the same. A formal remedy against the Crown, but not against the king, has 
been provided by the recent enactment of the Crown Proceedings Act, just as a similar 
right to sue the United States is now available under the Federal Tort Claims Act 
(Title IV of the Legislative Reorganization Act of 1946, c. 753, Public Law 601, 79th 
Congress, 2nd Session). It is also possible for suit to be brought in the name of the 
president under the Connally Act, (1935) 49 Stat. 33, and the Immigration Code (see, 
e.g., President of the United States v. Artex Refining Sales Co., (1935) 11 F.Supp. 
189, and President of the United States ex rel. Fedele v. Karnuth, (1936) 13 F.Supp. 
904); but this is an institutional and not in any sense a personal appearance of the 
president; and in any event, he is always the plaintiff and thus, even in this formal 
sense, always elects to submit himself to the jurisdiction of the court 

*3Since the federal courts of the United States will not render advisory opinions, 
the president of the United States is in this respect in the same position as the king. 
In Canada, important questions of law or fact touching constitutional as well as other 
matters may be referred to the Supreme Court for an opinion, and such references 
have been made frequently (Supreme Court Act, R.S.C. 1927, c. 35, s. 55). 

34The precise American verbalization of the equivalent concept, as first stated by 
John Marshall in the House of Representatives on March 7, 1800, and reiterated by 
Sutherland J. in United States v. Curtiss-Wright Export Co., (1936) 299 U.S. 304, and by 
a host of other American judges since the latter date, is: ‘““The President is the sole organ 
of the nation in its external relations, and its sole representative with foreign nations.” 
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those whose effect is within the realm. In general, there has been no legal 
diminution of the king’s external powers comparable to the transfer of 
internal powers to Parliament that has taken place, thus necessitating the 
use of statutory ordinances (acts of Parliament) to deal with normal dom- 
estic affairs; nor has the pre-eminence of the Crown in Britain’s dealings 
with other states ever been limited by a hostile minority in the House of 
Lords. Sir Maurice Amos puts the matter this way: 


the limitations imposed by law upon the Prerogative powers of the 
Crown operate only in the relations between the King and his subjects, or 
foreigners within his protection. “Prerogative properly describes the power and 
authority of the King in relation to his own subjects, and not rights vested in 
him in relation to persons owing no allegiance to him.” An act done by the 
Crown outside the range of English (or British) law is said to be an Act of 
State. Of this kind of action the principal examples are furnished by acts of 
war. For an act to have this character it is, of course, not necessary that it 
should be done outside of His Majesty’s dominions—it may be done in repelling 
invasion. And for this purpose there is no distinction between an act of regular 
war and any other act of deliberate public violence, such as the bombardment of 
Copenhagen in 1807 or that of the Alexandria forts in 1882; the necessary 
conditions are that the act shall have been done outside the limits of the King’s 
peace, and have been either previously ordered or subsequently adopted by 
the Crown. The unchallengeable authority of the Crown, outside the Prero- 
gative, extends also to determining the relations of this country to others, and 
(in principle) to fixing the territorial limits of the King’s dominions.*° 

The traditional attitudes towards the exercise of prerogative powers 
within the realm were set in their classic mould by Sir Edward Coke almost 
three and a half centuries ago in his celebrated judgment in the Case of 
Proclamations.** The effect of Coke’s decision was to limit the scope of 
such royal proclamations to declaring, publicizing, and providing for the 
enforcement of statutory law—a relationship clearly analogous to that 
between statutes and the common law only two centuries earlier! As Black- 
stone commented: 


From the same original, of the king’s being the fountain of justice, we may 
also deduce the prerogative of issuing proclamations, which is vested in the 
king alone. These proclamations have then a binding force, when (as Sir 
Edward Coke observes) they are grounded upon and enforce the laws of the 
realm. For, though the making of laws is entirely the work of a distinct part, 
the legislative branch, of the sovereign power, yet the manner, time, and cir- 
cumstances of putting those laws in execution must frequently be left to the 


25The English Constitution (New York, 1930) 125. And Dicey says: “In rare 
instances, which are survivals from the time when the King of England was the true 
‘sovercign’ in the technical sense of that term, the Crown exercises legislative functions 
in virtue of the prerogative. Thus the Crown can legislate, by proclamations or orders 
in council, for a newly conquered country (Campbell v. Hall, 1 Cowp. 204), and has 
claimed the right, though the validity thereof is doubtful, to legislate for the Channel 
Islands by orders in council.” The Law of the Constitution, 51, note 2. Cf. Cross v. 
Harrison, (1853) 16 How. 164; Leitensdorfer v. Webb, (1857) 20 How. 176; Jones v 
United States, (1890) 137 U.S. 202, and United States v. California, (1947) 332 U.S. 
19. See also Blackstone, Commentaries, 262 

36(1611) 12 Co. Rep. 74; 77 E.R. 1352, 1353. See the discussion of this case, infra. 
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discretion of the executive magistrate. And therefore his constitutions or edicts 
concerning these points, which we call proclamations, are binding upon the 
subject, where they do not either contradict the old laws or tend to establish 
new ones; but only enforce the execution of such laws as are already in being, 
in such manner as the king shall judge necessary.*’ 


The last two centuries have brought about no expansion in the scope of 
the royal legislative prerogative in municipal law as outlined thus by 
Blackstone. 


II. JupiciaL Review oF Roya (PREROGATIVE) LEGISLATION 


A preliminary skirmish to the Civil War is found in the struggle 
between royal power and the courts early in the seventeenth century, and 
the cases dealing with judicial review of prerogative ordinances are 
clustered within the relatively brief period of four decades between the end 
of the reign of Elizabeth and the execution of Charles I, with only a 
scattered few appearing thereafter. The first two cases, however, should not 
properly be charged to the Stuarts. Elizabeth had by letters patent granted 
a monopoly in the importation and sale of playing cards to one Ralph 
Bowes, and the Case of Monopolies arose as a civil prosecution for the 
sale of cards in the city of London without a licence. Coke reported that: 


It was . . . resolved by Popham, Chief Justice, et per totam Curiam, that the 
said grant to the plaintiff of the sole making of cards within the realm was 
utterly void, and that for two reasons: 

1. That it is a monopoly, and against the common law. 

2. That it is against divers Acts of Parliament.** 


Elizabeth had also delegated to the Lord Chancellor in his complete 
discretion the power to dispense with the provisions of penal statutes in 
particular cases by making non obstante grants.** Since the obvious effect 
of such grants was to authorize select favourites to commit acts that would 
otherwise be punishable as crimes, they are analytically analogous to our 
modern concept of licensing power. The Queen’s action was also very 


37Commentaries, 281. See also Chitty, Prerogatives of the Crown, 104-6, for a 
general discussion of the use of proclamations for legislative purposes. C. T. Carr cites 
Coke on a point which is most interesting, when one considers that, throughout the 
nineteenth century, it was the practice of the presidents of the United States, with no 
statutory authorization whatsoever, to reserve parts of the public lands in aid and 
anticipation of proposed legislation: “Even Coke admitted that ‘in all cases the King 
out of his providence and to prevent dangers which it will be too late to prevent after- 
wards, may prohibit them before, which will aggravate the offence if it be afterwards 
committed.’ This would give the King power to issue proclamations pending legislation. 
It is perhaps in this connection that James in 1610 excused some of his proclamations as 
‘intended to be but temporary.’” (Delegated Legislation (Cambridge, 1921) 23.) A 
more recent and pointed example would be President Roosevelt's Executive Order of 
March 6, 1933, proclaiming the Bank Holiday, ratified and retroactively authorized 
by section 2 of the Emergency Banking Act of March 9, 1933 (48 Stat. 1). 

88(1602) 11 Co. Rep. 84b; 77 E.R. 1260. 

89The dispensation grant customarily took the form of an authorization for a person 
to do or refrain from doing something non obstante—notwithstanding—an apparent 
statutory obligation to the contrary. 
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much akin to a prospective delegation of the royal prerogative of grace and 
mercy to issue pardons, since the violation of a penal statute, it will be 
recalled, was a personal offence against the Queen in which third parties 
had no real interest, at least in a legal sense. In an advisory opinion in the 
Case of Penal Statutes, which is certainly one of the earliest judicial cases 
dealing with the subdelegation of executive constitutional power, the judges 
held that it was utterly against law for the Queen to do this: “For when a 
statute is made pro bono publico, and the King (as the head of the common- 
wealth, and the foundation of justice and mercy) is by the whole realm 
trusted with it: this confidence and trust is so inseparably joined and an- 
nexed to the Royal person of the King in so high a point of sovereignty, 
that he cannot transfer it to the disposition or power of any private person, 
or to any private use: for it was committed to the King’ by all his subjects 
for the good of the commonwealth.”’*° 

Another inseparable area of the prerogative was blocked out in the 
Case of the King’s Prerogative in Saltpetre, which also took the form of 
an advisory opinion. Here the King had by letters patent authorized cert- 
tain of his subjects to dig for saltpetre, which was important as an in- 
gredient of gunpowder. The judges first distinguished the summary power 
of any subject to dig for saltpetre, if necessary, or to take any other 
action to deface or infringe upon the rights of private property in the face 
of imminent danger, for the public safety: “When enemies come against 
the realm to the seacoast, it is lawful to come upon my land adjoining to 
the same coast, to make trenches or bulwarks for the defence of the realm, 
for every subject hath benefit by it. And therefore by the common law, 
every man may come upon my land for the defence of the realm, as ap- 
pears 8 Edward IV 23.’** The court then went on to hold that the King 
could, by his prerogative, authorize the digging for saltpetre by his officers 
for military purposes on the lands of private persons, but not in such a way 
as to interfere with their property rights; and the opinion gave examples 
of what would be an abuse or action in excess of such power, including 
the delegation to a private person by letter patent, as in this case, the 
power to dig for saltpetre: “It was resolved, that this taking of saltpetre is 


40(1604) 7 Co. Rep. 36; 77 E.R. 465. For a general analysis of constitutional prac- 
tice in the United States, see the author’s “Judicial Review of the Subdelegation of 
Presidential Power” in (1950) 12 Journal of Politics 688. The skinny hand of this 
Ancient Mariner still holds us fast after three and a half centuries; the president today 
must maintain the fiction of affixing his sign manual to certificates of pardon, the 
decisions concerning which must almost invariably be made by subordinate officers in 
the Justice Department; he cannot delegate his pardoning power, either. See Burdick v 
United States, (1914) 236 U.S. 79, concerning an attempt by President Wilson to grant 
a witness immunity from prosecution for self-incriminating evidence which the latter, 
standing on his constitutional rights, had refused to give. 

41(1607) 12 Co. Rep. 13; 77 E. R. 1294. The terminology was to be invented 
much later, but clearly implicit in this decision are two concepts which are an integral 
part of modern administrative law: legislation under the police power and enforcement 
through the exercise of summary administrative power 
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a purveyance of it for the making of gunpowder for the necessary defence 
and safety of the realm. And for this cause, as in other purveyances, it is an 
incident inseparable to the Crown, and cannot be granted, demised, or 
transferred to any other, but ought to be taken only by the ministers of the 
King (as other purveyances ought), and cannot be converted to any other 
use than for the defence of the realm, for which purpose only the law gave 
to the King this prerogative.” 

Indeed the courts were not the only restraining hand at this time. 


Holdsworth cites a petition of the House of Commons, dated July 7, 1610, 
which complained: 


Proclamations have been of late years much more frequent than heretofore, 
and that they are extended not only to the liberty, but also to the goods, 
inheritances and livelihood of men . . . by reason whereof there is general fear 
conceived . . . that proclamations will by degrees grow up and increase to the 
strength and stature of laws... . 


Some of them tending to alter some points of the law and make them 
new; other some made shortly after a session of parliament for matter directly 
rejected in the same session: others appointing punishment to be inflicted 
before trial and conviction: some containing penalties in form of penal 
statutes: some referring the punishment of offenders to the courts of arbitrary 
discretion, which have laid heavy and grievous censures upon the delinquents: 
some, as the proclamation for starch, accompanied with letters commanding 
inquiry to be made against the transgressors at quarter sessions: . and some 
vouching former proclamations to countenance and warrant the latter.** 


The proclamation forbidding the conversion of wheat into starch 
was hardly unreasonable; it was intended to prevent famine. Another pro- 
clamation set up a kind of building code, forbidding the construction of 
new buildings in London as one of a number of measures all aimed at 
discouraging the movement towards urbanization, and especially in Lon- 
don where hopeless over-crowding had already brought about most serious 
problems affecting the public health, welfare, and safety. Both of these 
proclamations, then, would clearly fall within the purview of the preroga- 
tive as defined by Locke; but this power was specifically denied by Coke 
and the judges in an advisory opinion in what is unquestionably the lead- 
ing case in English constitutional law on judicial review of royal ordi- 
nances, the Case of Proclamations. Coke noted that there was precedent 
for the decision he was about to render: “. . . we do find divers precedents 
of proclamations which are utterly against law and reason, and for that 
void.”’** He gives as examples a proclamation of Henry IV suspending the 
execution of an act of Parliament licensing foreign merchants, and another 


427bid. Italics not in text. This case raises directly the dichotomy of police power 
and private right which is at the heart of the doctrine of substantive due process of law 
in the United States. With respect to the delegation of public power to private persons, 
compare Carter v. Carter Coal Co., (1936) 298 U.S. 238. 

43W. S. Holdsworth, A History of English Law (London, 1927) IV, 296. 

44(1611) 12 Co. Rep. 74; 77 E.R. 1352, 1353. 
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commanding all Irishmen to depart the realm for Ireland by a named date 
on pain of capital punishment. The court then held: 


It was resolved . . . that the King by his proclamation cannot create any 
offence which was not an offence before, for then he may alter the law of the 
land by his proclamation in a high point; for if he may create an offence where 
none is, upon that ensues fine and imprisonment; also the law of England is 
divided into three parts: common law, statute law, and custom; but the King’s 
proclamation is none of them.... 

Also, it was resolved, that the King hath no prerogative, but that which 
the law of the land allows him. 

But the King for the prevention of offences may by proclamation admonish 
the subjects that they keep the laws, and do not offend them; upon punishment 
to be inflicted by the law. ... 

Lastly, if the offence be not punishable in the Star-Chamber, the pro- 
hibition of it by proclamation cannot make it punishable there. . . .*° 


The dispensing power of the Crown came under more exact scrutiny 
in the Case of Non Obstante. It is here, in the England of Shakespeare and 
Bacon, that the American principle of a balanced constitution with sepa- 
rated powers is found, for the court held that any act of Parliament which 
attempted to bind the king not to exercise a prerogative inseparably bound 
to his person—such as the prerogative to command any of his subjects to 
serve him, or the prerogative of pardon—could be dispensed with, and 
that even an express clause in an act of Parliament restricting his power 
of dispensation in such a case was invalid.*® But on the other hand: 
“Although that the King may dispense with statutes, yet a general dispen- 
sation or grant without non obstante is void; but in things which are not 
incident solely and inseparably to the person of the King, but belong to 
every subject, and may be severed, there an Act of Parliament may 
absolutely bind the King.’’** 

Towards the end of the reign of Charles I came the celebrated Case 
of the Ship-money.** This was a Star Chamber case, dealing with what 
was actually the power of prerogative taxation. In medieval times, the 
king requisitioned ships from coastal villages for the defence of the realm. 
But in 1634, Charles I's Attorney-General hit upon the novel idea of re- 
quisitioning money in lieu of ships from the maritime counties, although 
England was not at war at the time. The following year the levy was 
made throughout the realm. The judges, in 1636, rendered an unanimous 


*5Tbid., 1354 

46Parliament had as yet asserted its supremacy over neither the judiciary nor the 
king; the glorious revolution was not to come for over half a century. It is interesting 
to note that the Supreme Court of the United States, with no mention of this early 
English precedent, came to a very similar conclusion in U/nited States v. Klein, (1871) 
13 Wall. 128, where an act of Congress which attempted to interfere with the president’s 
pardoning power was held to be unconstitutional. Cf. United States v. Lovett, (1946) 
328 U.S. 303 

47/1611) 12 Co. Rep. 18; 77 E.R. 1300, 1301 

48Rex v. Hampden, (1637) 3 Howell’s State Trials 825. 
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opinion in favour of the King’s power to do this. But when Hampden was 
brought to trial for non-payment of his tax, the King was upheld by a bare 
plurality of one in his own Court of Star Chamber. And three years later, 
Parliament by statute*’ specifically declared unlawful and void the col- 
lection of ship-money and all previous judgments upholding its validity, 
including that in case of Hampden.” 

Star Chamber was abolished in the following year. Thereafter there 
was no tribunal which would punish a breach of proclamation, unless the 
conduct ordered or forbidden by it was proscribed by statute or by the 
common law. If the conduct forbidden by the proclamation was not thus 
expressly illegal, it could only be made punishable if it could be indicted 
as a nuisance.”* 

Two cases dealing with royal indulgence for Roman Catholics came 
during the interval between the Restoration and the accession of William 
and Mary. Hales, who was Lieutenant of the Tower of London, was sued 
by an informer, Godden, for £500 as authorized by a statute’ requiring 
a test oath for Catholic office holders, for his failure to take the oath. 
James II had issued a patent of indulgence dispensing with the statute for 
Hales and others, and the question in Godden v. Hales was whether the 
King had power to do this. Lord Chief Justice Herbert delivered the 11- 
to-1 opinion of the King’s Bench, affirming the King’s prerogative: 


. That the kings of England are sovereign princes. 

. That the laws of England are the king’s laws. 

3. That therefore ’tis an inseparable prerogative in the kings of England, to 
dispense with penal laws in particular cases, and upon particular necessary 
reasons. 

4. That of those reasons and those necessities, the king himself is sole judge: 
and then, which is consequent upon all, 

5. That this is not a trust invested in, or granted to the king by the people, 
but the ancient remains of the sovereign power and prerogative of the kings 
of England; which never yet was taken from them, nor can be. And there- 
fore such a dispensation appearing upon record to come in time enough to 
save him from the forfeiture, judgment ought to be given for the defendant.™ 


1 
2 


This decision marks, perhaps, the high-water mark of judicial sanc- 
tion of the royal prerogative; but only two years remained in which it 
would be possible for such an opinion to be handed down in England. 
During this brief period, the actual scope of the prerogative was carried 
even further in the Case of the Seven Bishops, also decided by the King’s 
Bench.** On April 4, 1687, James II had issued his Proclamation of In- 


49(1640) 16 Car. I, c. 14. 

"See Scott and Hildesley, The Case of Requisition, 59-67, for an excellent discussion 
of this case. 

“\Holdsworth, A History of English Law, VI, 303. 

52(1674) 25 Car. IT. 

53(1686) 11 Howell’s State Trials 1165. 

54(1688) 12 Howell’s State Trials 183; 87 E.R. 136. 
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dulgence for Roman Catholics, under the authority of his royal prerogative; 
and on May 4, 1688, he issued an order-in-council directing that his 
“declaration for liberty of conscience”+be read twice in all churches, and 
that the bishops should see that this was done. The Archbishop of Canter- 
bury and six other bishops signed a petition, alleging the unconstitutionality 
of the order-in-council since Parliament had declared illegal a previous 
attempt of the King thus to exercise a power of dispensation, and stating 
that they would not comply with the order. The bishops were promptly 
charged with seditious libel and imprisoned in the Tower by order of the 
Council-Board. They were brought by writ of habeas corpus before the 
King’s Bench which ordered that they should be brought to trial, but they 
were subsequently acquitted by a jury. The power of the King to issue the 
Declaration of Indulgence and the order-in-council does not appear to 
have been specifically ruled upon by the Court; but inferentially it was 
upheld, for if the Court had decided adversely to this exercise of preroga- 
tive power, that would, of course, have constituted a complete defence 
for the bishops, and they could not have been forced to stand trial.” 
During the next two centuries, the party system and cabinet govern- 
ment were assuming the form in which we know and recognize them today; 
and consequently there appears to have been little occasion to resort to 
the prerogative as an additional source of governmental power, since the 
premises of parliamentary supremacy caused politicians to look to that 
body as the source of their authority. A question as to whether the pre- 
rogative extended to the creation of life peers did arise relatively early in 
Queen Victoria’s reign, however. The cabinet had advised Her Majesty 
to issue letters patent to an eminent judge to sit as a law lord, since the 
number of competent hereditary lords was deemed insufficient. In the 
Wensleydale Peerage Case,” the House of Lords, sitting as a Committee 
on Privileges, denied the power of the Crown to do this, chiefly on the 
basis of the fact that this prerogative had not been exercised for over 400 
years. But twenty years later, in the Appellate Jurisdiction Act, authority 
was specifically delegated to the Crown to create judicial life peerages. 
A contemporaneous case, Colenso v. Gladstone,” decided by the Judi- 
cial Committee of the Privy Council is of some importance because it 


It may be of interest to note that the jailor of the seven bishops was the same 
Hales who had refused to take the test oath, under protection of the King’s patent 
When James II left London in December, 1688, Hales accompanied him; the King was 
disguised as Hales’s servant. See (1686) 11 Howell's State Trials 1165 
°6(1856) 5 H_L. 958: 10 E.R. 1181. See also Amos, The English Constitution, 118; 
and Bagehot, The English Constitution, 52: “A few years ago the Queen very wisely 
ittempted to make life Peers, and the House of Lords, very unwisely and contrary to its 
own best interests, refused to admit her claim.” 
57(1863) 12 Jur. N.S. 971; 15 W.R. 29. See also Amos, The English Constitution, 
117. Moreover, the Crown's action was unconstitutional because only courts of 
common law could be created under the prerogative; there was no royal power to 
establish ecclesiastical courts in the colonies any more than within the realm. This is the 
same doctrine as is applied by courts in the United States: the president may legislate 
for newly acquired territory under his power, as we put it, as commander-in-chief of the 
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applies to prerogative action outside of the realm, in one of the dominions 
—an area in which, it will be recalled, Blackstone and the earlier writers 
had held the discretion of the Crown to be complete—the same criteria 
as had long been considered to apply to prerogative action within the 
realm. The Court held, in effect, that the Crown could govern in a ter- 
ritory under the prerogative until Parliament had acted to organize a 
government therein; but once Parliament had thus spoken, the Crown no 
longer could legislate independently for the colony. 

A case which arose during World War I appears to have dealt the 
coup de grace to prerogative legislation by the Crown. A Swedish freighter, 
The Zamora, had been brought into port by a British war vessel, and His 
Majesty by order-in-council gave instructions to the Prize Court which 
had the effect of giving the War Office the power to requisition the valu- 
able cargo of copper carried by the vessel. The Judicial Committee of the 
Privy Council decided that the prerogative did not extend, even in time of 
war, to empower the Crown to override the principles of international law 
which the Prize Court had been created to administer, even though a 
statutory order-in-council to the same effect would have been unquestion- 
ably intra vires. This order-in-council purported to control not the proce- 
dures but the substantive law to be applied by the Court, at least if given 
the interpretation urged by the Procurator-General. The Judicial Com- 
mittee vigorously rejected this contention, which could have been upheld 
only under the authority of the prerogative, and accepted an alternative 
construction, holding that the order in question was “advisory” and not 
binding on the Prize Court as to the law governing the case: 


The idea that the King in Council, or indeed any Branch of the Executive, 
has power to prescribe or alter the law to be administered by Courts of Law 
in this country is out of harmony with the principles of our Constitution. . . . 
The fact ... that the Prize Courts in this country would be bound by Acts of 
the Imperial Legislature affords no ground for arguing that they are bound by 
the executive orders of the King in Council. If the Court is to decide judicially 
in accordance with what it conceives to be the law of nations, it cannot, even 
in doubtful cases, take its directions from the Crown, which is a party to the 
proceedings.** 


The judicial rationale here is based upon a confusion of legal fictions. 
Apart from the premise of personal royal sovereignty implicit in the 
Court’s failure to give recognition to the political status of the cabinet in 


army and navy: but only until such time as Congress acts to organize a government for 
the territory and to define its relationship to the United States by the enactment of an 
organic act. There is nothing in the United States strictly equivalent to an ecclesiastical 
court, of course, and the president’s action in creating civil courts of general jurisdiction 
in newly acquired or conquered territories has been repeatedly upheld. See, e.g., Cross 
v. Harrison, (1853) 16 How. 164, and Leitensdorfer v. Webb, (1857) 20 How. 176; 
but an earlier attempt to create a court with admiralty jurisdiction in California during 
the Mexican War was held by the United States Supreme Court to be ultra vires: 
Jecker v. Montgomery, (1851) 13 How. 498 
®8The Zamora, [1916] 2 A.C. 77 
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this legislative process as a body responsible to the “Imperial Legislature” 
irrespective of the legal source of the powers under which it acts in a 
particular case, there is the equally perplexing failure to distinguish the 
obvious and inescapable fact that “directions” given in the form of 
statutory orders-in-council must also flow from the same Crown that “‘is 
a party to the proceedings.” It is somewhat disturbing to find the Judicial 
Committee of the Privy Council in the twentieth century making the same 
assumptions, applying the same principles, and emerging with the same 
rule as had the King’s Bench in the Case of Proclamations in 1611.” The 
legal dogma formulated by the British courts to substantiate the political 
axiom of parliamentary supremacy does not appear to include the cor- 
relative political postulates of a cabinet system of government, ministerial 
responsibility, and popular sovereignty. 

There would seem, therefore, to be little left to say about the prero- 
gative as a source of power for royal proclamations or orders-in-council 
in contemporary Britain. Certainly if the Crown cannot legislate under the 
prerogative to affect the property rights of aliens in time of war, there can 
be little power thereunder to control His Majesty's subjects in time of 
peace. It is true that there were other cases during World War I in which 
the government unsuccessfully argued the prerogative as an alternative to 
an existing statutory delegation of authority which apparently had been 
exceeded,”® but no cases involving royal legislation under the naked author- 
ity of the prerogative appear to have arisen since that time.” 


III. DELEGATION OF LEGISLATIVE POWER TO THE CROWN 


The desuetude of the prerogative as a source of executive legislative 
power, which began abruptly on the accession of William and Mary, was 
accompanied by a reciprocal and accelerated growth in royal and execu- 
tive delegated legislative powers;** and the Crown of today exercises vast 


‘Arguing from an opposite point of view which leads him to conclusions of a des- 
criptive rather than normative nature, such as are suggested above, Carr has said: 
“There would be something pedantic and ostrich-like in relying today, when govern- 
ment is founded on a popular basis, upon the old common-law dogmas so magnificently 
established in the age of Sir Edward Coke, when monarchical authority was the enemy. 
There was hot dispute in the seventeenth century over the constitutional validity of 
royal proclamations issued under the prerogative. Today Britain has no doubt that the 
prerogative is neither a valid nor a*convenient instrument of large-scale law-making 

If therefore Britain wants temporary codes of law for exceptional situations, the 
legislature must be asked to sanction them.” Concerning English Administrative Law, 
(New York, 1941) 70. 

®°See part III, infra. 

®1Writing in 1930, Sir Maurice Amos stated: “The Crown has, of course, lost for 
almost all purposes what was formerly an important Prerogative, namely, that of legis- 
lation by means of proclamation or ordinance issued by the King in Council.” The 
Enclish Constitution, 122 

82It is no coincidence that the maturation of the Industrial Revolution, national 
social legislation, the first major electoral reform act, formal repudiation of mercantilism 
as the basis of national economic policy, and the natal stage in the development of 
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discretionary powers beside which those of a Stuart king fade into relative 
insignificance. At the same time that the British judiciary were interring 
the vestigial remnants of the legislative prerogative during World War I, 
executive expansion through the conspicuous revival of broad acts of 
statutory delegation was unhesitatingly countenanced because there can 
be, of course, no question of unconstitutional delegation of “legislative 
power” in a system of government which assumes the legal supremacy of 
Parliament over both courts and king. The critical question in Britain 
is rather whether delegated legislation is ultra vires the enabling statutes."* 
Sir Cecil Carr has pointed out: 


When Parliament had won its battles and attained to “constitutional 
monarchy,” the struggle gradually ceased to be between Parliament and the 
Crown. And when Parliament began to realize the convenience and even the 
necessity for delegating legislative power, it was easy to make use of the old 
machinery and to permit the statutory Order in Council to do what the 
prerogative Order in Council had been restrained from doing. The statutory 
Order in Council is the most important form of delegated legislation. Until 
our administrative departments (which in some instances are off-shoots of the 
Privy Council) reached their present elaboration, the King in Council or the 
Privy Council was the obvious authority available to undertake to make rules 
and regulations. The more elaborate our departments become, the more do 
they take over the legislative powers entrusted in time past by Parliament to 
the Privy Council. Yet, even now, though the Home Office is specially con- 
cerned with aliens and the Air Council with aerial navigation, the big codes 
governing those topics are issued not on the authority of the heads of those 
departments but on the authority of an Order in Council. Doubtless the de- 
partment prepares the drafts, but the formal legislative act is made more 


modern techniques of administrative regulation and control all date from the fourth 
decade of the nineteenth century. See especially in this regard the early chapters of Carr, 
Concerning English Administrative Law. 

®3The basic classification of orders-in-council was made by the Committee on 
Ministers’ Powers (the Donoughmore Committee) in their well-known but little imple- 
mented report: “Orders in Council are of two kinds, which from the point of view of 
our enquiry differ fundamentally in constitutional principle: 

(i) those made in virtue of the Royal Prerogative, and 

(ii) those which are authorized by statute. 

(i) The Royal Prerogative may be regarded for our purpose as what is left of 
the original sovereign power of the Crown to legislate without the authority of the 
Houses of Parliament. Thus the Crown can legislate by Order in Council for a newly 
conquered country and can regulate trade and commerce in time of war. The best 
known modern prerogative Order in Council is the Order dated the 16th of February, 
1917, establishing a rigid blockade of enemy territory—commonly called the Second 
Reprisals Order. The essence of this kind of legislation by the King in Council without 
the intervention of Parliament is that it is original and in no sense delegated. The 
fact—and in modern constitutional practice it is a fact—that the King in such legisla- 
tion is advised by His Cabinet does not modify this view 

(ii) Statutory Orders in Council are made in virtue of, and in accordance with 
powers expressly delegated by Act of Parliament. They are a much larger and con- 
stantly growing class. Prerogative Orders in Council, not being delegated legislation at 
all, are wholly outside our reference. Statutory Orders in Council, on the other hand, 
are in all respects delegated legislation. They are instruments of greater dignity than 
Departmental orders, regulations, rules and so forth, but in principle and for our pur- 
poses do not differ from them.” Report of the Committee on Ministers’ Powers (Cmd 
4060, London, 1936) 24-5. 
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dignified—one might almost say more national—by being united with the 
traditions of the King in Council.“ 


. . . If liberty is felt to be imperilled, it is no longer the Crown which 
can be attacked, for the Crown no longer runs counter to the wishes of 
Parliament. It is the department which is regarded as the enemy. It is the 
department which has been heard to justify its actions by pleading the 
prerogative in a tone which has not been used since Stuart times.** 


It is, of course, naive to depend upon the judiciary as the primary 
agency for the control of delegated legislation at either the executive or 
the administrative level, although it would be equally short-sighted to 
ignore the influence that the courts exercise over public attitudes and 
official behaviour alike. The most important pattern of controls over ad- 
ministrative sublegislation is imposed by internal or managerial regulations 
at the executive level, such as orders-in-council themselves or Treasury 
directives; but the basic audit of executive legislation must remain political 
and be exercised, at least in Britain, through the agency of Parliament.” 
Apart from formal legislative review of statutory orders-in-council and 
proclamations, however, the history of the encompassing of the prerogative 
has been told as much in terms of statutory delegations of authority to the 
Crown as in statutory denials of prerogative power; not only does the 
fact of delegation locate the power in Parliament rather than in the king, 
but the effect of the language used by Parliament is always to delimit and 


64Amos points out that ordinary meetings of the Privy Council are necessary for 
the issuance of orders-in-council and proclamations, with the king, the prime minister, 
the clerk of the Council, and half a dozen cabinet members directly concerned cus- 
tomarily in attendance, The English Constitution, 132. A statutory order-in-council ful- 
fills the same function in Britain as does a presidential executive order in the United 
States. The president, too, must ordinarily depend upon the advice of an executive 
department or agency which drafts an executive order, together with the recommendation 
(and for some purposes approval) of the Bureau of the Budget, plus the comments and 
recommendations of other interested agencies; but he retains the legal power to act 
completely within his personal discretion without previous consultation of any sort with 
anyone. An exception to this principle has existed in the past where, by statute, the 
report and recommendation of a fact-finding agency is made a condition precedent to 
the exercise of presidential discretion; this, however, appears to have been changed by 
the Presidential Subdelegation Act of 1950 (Public Law 673, 81st Congress, 2nd 
Session, approved Aug. 8, 1950) 

®**Delegated Legislation (London, 1921) 55. The last-quoted paragraph anticipated 
by a decade the attack upon the bureaucracy, with particular reference to alleged 
administrative usurpation and abuse of judicial and legislative powers that properly 
belonged to the law courts and Parliament, levied by the Lord Chief Justice and leading 
to the full-scale investigation and comprehensive analysis and, in general, refutation by 
the Donoughmore Committee. See Lord Hewart, The New Despotism (London, 1929) 
and Report of the Committee on Ministers’ Powers. For the views of a contemporary 
antagonist who has staunchly defended the common law approach to administrative law, 
see C. K. Allen, Law and Orders (London, 1945). 

®6Blackstone, writing at a time when less awkward means of parliamentary control 
over the ministers of the Crown had not as yet evolved, wrote: “Thus the king may make 
a treaty with a foreign state, which shall irrevocably bind the nation; and yet, when 
such treaties have been judged pernicious, impeachments have pursued those ministers, 
by whose agency or advice they were concluded.” Commentaries, 261. For an analysis 
of more modern techniques, see Sir Cecil T. Carr’s pioneering study, Delegated Legisla- 
tion, and Professor K. C. Wheare’s discussion of the Statutory Instruments Act of 1946 
and parliamentary review generally during the post World War II period: “Controlling 
Delegated Legislation: A British Experiment” in (1949) 11 Journal of Politics 759-60. 
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channelize executive power by setting up criteria in terms of which it can 
be measured. Thus, the royal power of removal may be limited by statute 
by specifying tenure “during good behaviour” as for judges of the High 
Court, the Comptroller-General, and the Auditor-General;"’ but as Carr 
suggests, the more subtle method of giving the king power may be even 
more effective as a limiting device in the long run: 


The Crown being a party to every Act of Parliament, it is logical to assume 
that the Crown assents to the prerogative being to that extent curtailed. The 
successive delegations by Parliament, therefore, are victories at the expense of 
the Crown. .... The Act of Proclamations looks like the concession to the 
Crown by Parliament of unlimited legislative authority. Yet it can also be 
looked upon as a surrender by the Crown of the old unlimited prerogative 
power. Henceforward if Henry wanted to make law by a proclamation he had 
to take account of the constitutional doctrine recited in the preamble and to 
exercise his powers subject to any limitation the Act might contain. He had 
admitted that it was for Parliament to permit him to legislate. In this sense 
the Act was as much a triumph for Parliament as for the Crown."* 


The leading case on this point is DeKeyser’s Royal Hotel Ltd. v. The 
King,” in which it was held that the effect of a statutory right was to ex- 
tinguish the prerogative right of the Crown to requisition the use of property 
for the defence of the realm: 


The Defence of the Realm falls peculiarly within the province of the Crown. 
“Where Parliament has intervened and has provided by statute for powers 
previously within the Prerogative being exercised in a particular manner and 
subject to the limitations contained in the statute, they can only be so exer- 
cised. Otherwise what use would there be in imposing limitations if the Crown 
could at its pleasure disregard them and fall back upon the prerogative?” And 
where the whole field is covered by statute, the subject-matter being identical, 
there is “no room for asserting an unrestricted Prerogative right as existing 
alongside with the statutory powers.” 

Where an Act of Parliament has according to its true construction 
“embraced and confirmed” a right which has previously existed by custom or 
prescription, that right becomes henceforward a statutory right. “The lower 
title by custom or prescription is merged in and extinguished by the higher 
title derived from the Act of Parliament.” 

The effect of statutory upon prerogative powers is, therefore, that where 
the whole subject-matter is identical, and the whole ground of something which 
could be done under the Prerogative is covered by statute, it is the statute that 
rules, and the statutory powers alone can be employed. The Common Law 
powers are not in the strict sense merged in the statute; it is more accurate 
to say that “when a statute expressing the will and intention of the King and 
of the three Estates of the Realm is passed, it abridges the Royal Prerogative 
while it is in force to this extent, that the Crown can only do the particular 


®7Blackstone, Commentaries, 121. For a thoughtful analysis of the implications of 
the executive removal power for administrative responsibility and legislative-executive 
relationships, see N. Grundstein, “The President, Administration, and Administrative 
Law” in (1950) 18 George Washington Law Review 285-326. 

®8Delegated Legislation, 48, 52. 

69[1920] A.C. 508. Cf. the Case of Saltpetre, note 41, supra. 
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thing under and in accordance with the statutory provisions, and its prerogative 
power to do it is in abeyance.””° 


Legislative delegation of authority may be retroactive as well as 
prospective, and Parliament has found this to be a useful device.’* Authority 
is delegated to the king to terminate his own emergency statutory powers 
by promulgating an ordinance announcing the termination of hostilities." 
There is a trend towards the toleration of the exercise of broad discretionary 
powers by the executive other than during the existence of war de jure."* 
The extent to which delegated discretionary powers may be subdelegated is 
perplexing,”* and the courts do not furnish any substantial remedy for the 


70Scott and Hildesley, The Case of Requisition, 112-13. 

71$0 also has the Congress of the United States. In a passage often quoted, Dicey 
states the theory of the legislative power of dispensation in what is perhaps its classic 
form: “An Act of Indemnity is a statute, the object of which is to make legal trans- 
actions which when they took place were illegal, or to free individuals to whom the 
statute applies from liability for having broken the law; enactments of this kind were 
annually passed with almost unbroken regularity for more than a century (1727-1828) 
to free Dissenters from penalties, for having accepted municipal offices without duly 
qualifying themselves by taking the sacrament according to the rites of the Church of 
England . . . such enactments being as it were the legalisation of illegality are the 
highest exertion of sovereign power.” The Law of the Constitution, 47-8. Scott and 
Hildesley add that Acts of Indemnity “afford the practical solution of the problem 
which perplexed the statesmanship of the sixteenth and seventeenth centuries, how to 
combine the maintenance of law and the authority of the Houses of Parliament with 
the free exercise of that kind of discretionary power or prerogative which under some 
shape or other, must at critical junctures be wielded by the executive government of 
every civilized country.” The Case of Requisition, 158-9. 

72Carr, Delegated Legislation, 13; Scott and Hildesley, The Case of Requisition, 
103, note 3; T. French, “The End of the War” in (1947) 15 George Washington Law 
Review 191. 

73Carr, Concerning English Administrative Law, 72: “. . . we come to the Emer- 
gency Powers (Defence) Act, 1939, hastily passed on the eve of the present war. The 
use of the word ‘emergency’ in this and other recent statutes instead of the word ‘war’ 
is significant; nations cannot nowadays wait for hostilities before arming themselves 
with crisis powers.” Cf., in the United States, the Defence Production Act of 1950 
(Public Law 774, approved Sept. 8, 1950) and the Internal Security Act of 1950 
(Public Law 831, re-enacted over the President’s veto Sept. 23, 1950). 

74Carr, Concerning English Administrative Law, 88-9: “Examination of the enabling 
Defence of the Realm Acts of the last war does not reveal any express authority for 
His Majesty in Council, when making Defence of the Realm Regulations, to redele- 
gate his legislative power to a government department or other body. Yet this sub- 
delegation or re-delegation was common and resulted in copious orders, the grand- 
children of the Act, which were sometimes more important to the obedient citizen than 
the regulations which were themselves the children of the Act. Nobody seems to have 
challenged this sub-delegation in the last war as being ultra vires. When we come to the 
enabling Act of the present war, we find that the draftsman has inserted a specific and 
comprehensive sanction for Defence Regulations to empower any specified authorities 
or persons to make orders, rules, and by-laws for any of the purposes for which the 
regulations themselves might have been made. He has not left any doubt about it, and, 
although draftsmen often insert words ex abundanti cautela, his express provision here 
indicates that he thought the grandchildren might otherwise be illegal. He also provides 
that both the children and grandchildren shall take effect notwithstanding anything 
inconsistent therewith contained in any enactment other than the enabling act itself. 
The Defence Regulations, by the way, have played havoc with the statute-book, sus- 
pending, amending, and restricting Acts of Parliament right and left; but in practice 
the grandchildren have not been allowed to do this.” See in the United States the 
Presidential Subdelegation Act of 1950 (Public Law 673, approved Aug. 8, 1950), and 
G. A. Schubert, “Judicial Review of the Subdelegation of Presidential Power’ in 
(1950) 12 Journal of Politics 688. 
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abuse of executive discretion while there is a war going on."® The consequent 
frustration of bench, bar, and laity is voiced by counsel for the plaintiff in 
one of the leading World War I cases; and his remarks are underscored 
when it is recalled that refinements in the technique of bill drafting and 
of the exercise of administrative powers resulted in a much narrower scope 
of review during World War II than that which obtained for the period of 
which he writes: 


Parliament in the early days of the war rushed through a piece of emergency 
legislation which authorized the Executive, without further reference to the 
Legislature, to make and enforce regulations “for securing the public safety 
and the defence of the realm.” The original regulations were few in number 
and were addressed to obvious risks of danger to national safety arising from 
the conditions of such a war. But these Regulations multiplied so fast and 
soon touched upon so great a variety of topics that lawyers as well as laymen 
found it almost impossible to ascertain whether official claims, alleged to be 
based on one or other of these Regulations, were legally justified. It was not 
until the actual fighting was over, though the operation of many of these 
Regulations continued, that a challenge as to their scope and validity began 
to be commonly heard. 

In the meantime administrative convenience and patriotic acquiescence 
combined to encourage the belief that prerogative powers in time of war were 
practically without limit. The correction which the Law Courts could have 
applied was not sought, so that the few cases on this subject which have 
recently come up for judicial decision have a special value and importance 
because they have helped to re-establish the true constitutional view. . . . 

In construing the Defence of the Realm Consolidation Act, 1914, the 
criterion to be adopted by the Courts as laid down by Parliament is that of 
necessity—the validity, whether of an executive Act itself, or of the regulation 
under which it is performed depending upon whether it be necessary for 
securing the public safety and the defence of the realm. The question there- 
fore arises as to how far it is open or practicable for the Courts to determine 
the question of necessity. In the Constitutional controversies of the seventeenth 
century the question was how far was the King the sole judge of the danger; 
in the twentieth, although assuming a somewhat different form, it remains 
in essence the same. . . . For the judgment of the King, modern constitutional 
practice has substituted the discretionary power of the Executive."® 


One of the earliest and certainly one of the most noteworthy dele- 
gations of legislative power to the Crown was Henry VIII’s Statute of 
Proclamations: 


75“TLanguage is sometimes used which implies the idea that an effective power of 
controlling the exercise of legislative power by bodies subordinate to Parliament resides 
in Courts of Justice. A vague memory that the judges in the past have played a con- 
spicuous part in checking the Prerogative suggests the notion that they may have a 
similar role to play in regard to the powers which the Crown derives from Statute. It 
is true that a Court of Law has the power and the duty to refuse to give effect to an 
Order in Council or other administrative regulations which the Crown had, in fact, 
no power to make; such an order would be said to be ultra vires. But the judges have 
naturally no power to consider in any way the merits of the regulation before them; 
and modern parliamentary draftsmen use language of such boldness that it is increasingly 
improbable that departments will be found to have exceeded their statutory powers.” 
Amos, The English Constitution, 128. 

76Scott and Hildesley, The Case of Requisition, xvi-xvii, 82-3, 72. 
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The King, for the time being, with the advice of his Council, or the more 
part of them, may set forth proclamations under such penalties and pains as 
to him and them shall seem necessary, which shall be observed as though they 
were made by Act of Parliament; but this shall not be prejudicial to any 
person’s inheritance, offices, liberties, goods, chattels, or life; and whosoever 
shall willingly offend any article contained in the said proclamations, shall 
pay such forfeitures, or be so long imprisoned, as shall be expressed in the 
said proclamations; and if any offending will depart the realm, to the intent 
he will not answer his said offence, he shall be adjudged a traitor." 


This Act has usually been criticized by English historians as a most regret- 
table precedent signifying only a trend towards dictatorship.’* The judg- 
ment of more modern writers such as Holdsworth, however, is more dis- 
passionate : 


Henry VIII's statute of Proclamations was an extremely able attempt by king 
and Parliament to deal finally with the problem [of the necessity of making 
royal proclamations legally enforceable] in a manner which should commend 
itself to the public opinion of the day. 

The statute begins by stating clearly the nature of the problem to be 
solved. The king has issued many proclam: itions, “containing divers and sundry 
articles of Christ’s religion,” and also “concerning the advancement of his 
commonwealth and the good quiet of his people;” but these proclamations 
have been disobeyed by those “who do not consider what a king by his royal 
power may do.” Considering “that sudden causes and occasions fortune many 
times which do require speedy remedies, and that by abiding for a Parliament 
in the meantime might happen great prejudices to ensue in the realm; and 
weighing also that his majesty (which by the kingly and regal power given 
him by God may do many things in such cases) should not be driven to 
extend the liberty and supremacy of his regal power and dignity by wilfulness 
of froward subjects;” it is enacted that the king with the advice of his Coun- 
cil . . . may issue proclamations which shall have the force of an Act of 
Parliament.”® 


Section 4 of the statute established a special tribunal within the Privy 
Council—actually the Court of Star Chamber exercised the jurisdiction 
—to deal with violations of proclamations issued under the statute. There 
is nothing particularly spectacular about the sort of proclamations issued 
by Henry under this authority; they were just like the ones he had issued 
previously by prerogative right except that their enforcement in Star 
Chamber was now given statutory sanction. They included such matters 
as the coinage and regulation of money, foreign relations, the government 
of the army and navy, exhortations to officers and citizens to obey the 
statutes, religious matters, the regulation of commerce and industry, the 





77(1539) 31 Henry VIII, c. 8, s. 1. 

78Dicey, The Law of the Constitution, 49: “This enactment marks the highest point 
of legal authority ever reached by the Crown’’; Blackstone, Commentaries, 282: “...a 
statute which was calculated to introduce the most despotic tyranny; and which must 
have proved fatal to the liberties of the kingdom, had it not been luckily repealed in the 
minority of his successor.” 

7A History of English Law, IV, 102-3. See also Carr, Delegated Legislation, 50-1; 
and Report of the Committee on Ministers’ Powers, 14. 











REVIEW OF PROCLAMATIONS AND ORDERS-IN-COUNCIL 93 


construction of buildings in London, the carrying of the mail, the censor- 
ship of printing, and the use of highways by vehicular traffic.*® Another 
contemporaneous act gave the king similar power to legislate for Wales,” 
although his prerogative would probably have permitted this in the absence 
of statutory authority. The Statute of Proclamations was repealed as soon 
as Henry died,** but we are still indebted to Henry for a very useful tech- 
nique of legislating which has apparently been used in Britain much more 
extensively than in the United States: the delegation of power to suspend, 
amend, or modify the operation of a statute by executive or administrative 
order.** 


IV. Jupicia, Review or Executive (DELEGATED) LEGISLATION: 
Wor_p War I 


We must pass over the greater part of four centuries before we find 
a broad delegation of legislative authority to the Crown equal to that 
granted to Henry VIII. At the outbreak of World War I, the Defence of 
the Realm (Consolidation) Act was passed, providing that “His Majesty 
in Council has power during the continuance of the present war to issue 
regulations for securing the public safety and the defence of the realm. . . 
and may by such regulations authorise the trial . . . and punishment of 
persons committing offenses against any of the provisions of such regula- 


80Holdsworth, A History of English Law, 1V, 297-307, and VI, 303-12; IV, 101-2: 
“The growth of the modern state necessitated, in the interests of good government, a 
constant and minute regulation in the central authority of the activities both of the 
individual and of the various parts of the body politic; and this clearly necessitated an 
extensive use of royal proclamations. ‘When the common state or wealth of the people 
require it,’ it was said in the Star Chamber, ‘the kings proclamation bindes as a lawe 
and neede not staye a Parliamente.’” 

S1Report of the Committee on Ministers’ Powers, 14: “Section 59 of the Statute of 
Wales . . . gives the King power to make laws for Wales which ‘shalbe of as good 
strengthe vertue and effecte as if they had been hadde and made by authoritie of 
Parliament.’ (1542-3, 34 and 35 Henry VIII, c. 26.) It was repealed in 1624. (21 Jac. 
I, c. 10.) Probably it was meant to be a temporary power given to facilitate the intro- 
duction of English institutions into Wales.” See also Carr, Delegated Legislation, 50-1. 

82Holdsworth, A History of English Law, IV, 104: “The Act was repealed in the 
first year of the following reign (1 Edward VI, c. 12, s. 4); and this meant that the 
king’s power to legislate by proclamation again lapsed into its old obscurity. Proclam- 
ations were still very necessary. But though they were somewhat more extensively used 
by Henry’s successors than by Henry himself, no large changes in the law were made 
by their means. The extent to which they could legally be used was never finally settled 
in this [the 16th] century, because the Tudors made so tactful a use of their powers 
that no demand for the settlement of this question was raised.” 

88“Of all the types of orders which alter statutes, the so-called ‘Henry VIII 
clause,’ sometimes inserted in big and complicated Acts, has probably caused the greatest 
flutter in England. It enables the Minister by order to modify the Act itself so far as 
necessary for bringing it into operation. Anyone who will look to see what sort of orders 
have been made under this power will find them surprisingly innocuous. The device is 
partly a draftsman’s insurance policy, in case he has overlooked something, and is 
partly due to the immense body of local Acts in England creating special difficulties in 
particular areas. These local Acts are very hard to trace, and the draftsman could never 
be confident that he had examined them all in advance. The Henry VIII clause ought, 
of course, to be effective for a short time only.” Carr, Concerning English Administrative 
Law, 44. 
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tions designed . . . to prevent assistance being given to the enemy or the 
successful prosecution of the war being endangered.”** Acting under the 
authority of this statute, the Cabinet, through the agency of the King-in- 
Council, issued Regulation 14B, which empowered the Secretary of State 
for Home Affairs to order the internment of any person “of hostile origin 
or associations,” when on the recommendation of a competent naval or 
military authority it appeared to him expedient for securing the public 
safety or the defence of the realm. Acting under this regulation, the Home 
Secretary, Sir John Simon, ordered the internment of Arthur Zadig on 
October 30, 1915, on the grounds that he was a person of hostile origin. 
Zadig, who was a naturalized British subject of German birth, petitioned 
for a writ of habeas corpus, alleging the invalidity of Regulation 14B on 
the ground that His Majesty’s subjects could be imprisoned for indefinite 
and indeterminate periods of time only after a trial by jury in a court 
of law, and then only for offences of which the law took cognizance. In 
Rex v. Halliday,” the House of Lords, affirming the decisions of the 
Court of Appeal and the Divisional Court, upheld the legality of Zadig’s 
internment and the order-in-council which authorized it. Lord Finlay L.C. 
said : 


It is beyond all dispute that Parliament has power to authorize the making 
of such a regulation. The only question is whether on a true construction of 
the Act it has done so. . . 

Any preventive measures, even if they involve some restraint or hardship 
upon individuals, do not partake in any way of the nature of punishment, but 
are taken by way of precaution to prevent mischief to the State. . . 

Were a regulation to be framed . . . to intern the Catholics of south Ireland 
or the Jews of London the result would, I think, be the speedy repeal of the Act 
which authorizes this regulation.*® 


Lord Atkinson added: “It by no means follows, however, that if on the 
face of a regulation it enjoined or required something to be done which 


84(1914) 5 & 6 Geo. V, c. 8, s. 1 (1). 

8511917] A.C. 260. Halliday was the governor of the internment camp. 

86Jbid., 264, 265, 271. Incidentally, His Lordship’s words concerning the Irish were 
almost prophetic. In 1920, just at the time when the 1914 Act was expiring, Parliament 
enacted the Restoration of Order in Ireland Act, 10 & 11 Geo. V, c. 31, which had the 
effect of continuing the government’s rule-making and ordering powers under the 
war-time statute in so far as might be necessary to cope with the civil insurrection 
which soon thereafter led to the conferring of dominion status on the Irish Free State. 
With very slight modifications, Regulation 14B, among other of the Defence of the 
Realm Regulations, was continued in effect, and imprisonments without trial, by ex- 
ecutive decree, continued to take place in time of peace. In Rex v. Cannon Row Police 
Station (Inspector); Ex parte Brady, (1921) 91 L.J.K.B. 98, the court held that since 
the statute did not expressly limit the government’s rule-making authority to Ireland, 
Regulation 14B, and orders based upon it, were effective in England in so far as this was 
necessary, as in the instant case, to effectuate the purposes of the Act; the attack in 
Rex v. Secretary of State for Home Affairs; Ex parte O’Brien, [1923] 2 K.B. 361, was 
against a specific internment order, but the court now held that Regulation 14B was 
inconsistent with, and was therefore impliedly repealed by, the Irish Free State Con- 
stitution Act of 1922. See also Carr, Concerning English Administrative Law, 71. 


——EEE 
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could not in any reasonable way aid in securing the public safety and the 
defence of the realm it would not be ultra vires and void.’ 

The Aliens Order-in-Council of 1919 empowered the Secretary of 
State to make a deportation order against any alien “if he deems it to 
be conducive to the public good.” In Rex v. Inspector of Leman Street 
Police Station; Ex parte Venicoff,** a Divisional Court upheld the validity 
of this regulation and stated that it was not necessary for the Home Sec- 
retary to grant a hearing before making a deportation order, since his 
action here was executive rather than judicial in nature.” 

The remaining World War I cases dealt with the Crown’s right to 
requisition property in furtherance of the war effort. The Defence of the 
Realm (Acquisition of Land) Act, 1916, made provision for continued 
possession by any government department for a limited period after the 
termination of the war, and for the permanent acquisition of land, posses- 
sion of which had already been taken, subject to the payment of compensa- 
tion.*° On December 24, 1914 (and consequently before the enactment of 
the above statute), the War Office had directed the seizure of certain lands 
on which were built Shoreham Airdrome. The government and the owners 
of the land had difficulty in reaching agreement as to what would con- 
stitute just compensation, with the government taking the position that 
since the King’s prerogative justified the seizure, the payment of any com- 
pensation at all was an act of grace. The owners sued for judicial determina- 
tion of the value of their property, and a Divisional Court, in Jn re a 
Petition of Right,”’ upheld the War Office on the ground that the Crown, 
when represented by the competent naval and military authorities, had 
power in time of war, both by virtue of the royal prerogative and also 
under the Defence of the Realm (Consolidation) Act, 1914, and the 

87Ibid., 272-3. When the advent of World War II necessitated a similar statutory 
provision, the 1939 Act put the question affirmatively resolved in the above case beyond 


all doubt by expressly authorizing the regulations to provide for internment without 
trial. 

88[1923] 3 K.B. 72. 89Cf. Ng Fung Ho v. White, (1922) 259 U.S. 276. 

906 & 7 Geo. V, c. 63: “Where during the course or within the weck immediately 
preceding the commencement of the present war possession has been taken of any 
land by or on behalf of any Government department for purposes connected with the 
present war in exercise or purported exercise of any prerogative right of His Majesty or 
of any powers conferred by or under any enactment relating to the defence of the Realm 
or by agreement or otherwise. . . .” Italics not in text. See also Scott and Hildesley, 
The Case of Requisition, 85-6. 

9111915] 3 K.B. 649, 653 (affirmed by the Court of Appeal, July 23,1915). This 
commingling, or failure on the part of the judiciary to distinguish between the sources of 
war-time authority in terms of the constitutional status of the executive and the legis- 
lature, is most interesting, especially since the courts of the United States placed 
markedly increased reliance upon this concept during World War II; total war would 
appear to blur the customary distinctions between such divergent constitutional theories 
as parliamentary supremacy and the separation of powers. It is also patent that an 
analysis of the historical uses of the royal prerogative gives very little insight as to what 
the court may have in mind here when speaking of the “war prerogative,” but it does 
seem to bear a close affinity to the American concept of the war power. Could the 
king in modern times be a borrower of the prerogatives of the president of the United 
States? 
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regulations thereunder, to take possession of and occupy lands or premises 
for the purpose of the defence of the realm without making compensation 
therefor to the owner. It is interesting to note that the prerogative right 
was held not to be limited to cases of actual invasion rendering immediate 
action necessary: “I have come to the conclusion that His Majesty, by 
virtue of his war prerogative [sic], through his representatives, was under 
the then existing circumstances entitled to occupy the same without making 
compensation to the suppliants.” The extent to which the existence of 
alternative statutory powers coloured or precluded the Court’s exceptionally 
tolerant remarks concerning the scope of the prerogative right is, of course, 
impossible to determine with certainty; but the collateral statutory power 
may be assumed to have had a persuasive effect upon the court.” 

Defence Regulation 39BBB, authorizing the requisitioning of shipping 
by the Shipping Controller, was also upheld, but, in China Mutual Steam 
Navigation Co. v. Maclay,” an order of that officer purporting to requisi- 
tion the services and profits of a shipping company was held to be ultra 
vires the powers conferred upon him by the Regulation. The Defence of 
the Realm (Amendment No. 2) Act, 1915, excused citizens from the 
obligation of carrying out civil contracts when prevented from doing so 
because their services or property had been pre-empted by the government 
for war purposes. Regulation 2B and an Army Council order of August 17, 
1916, requisitioning a crop of raspberries upon their being harvested, were 
upheld in a test case for breach of contract.”* 

Cases decided after the termination of hostilities were much less favour- 
able to the Crown; British courts have typically evinced surprise and 
righteous indignation to discover, after a war is over, that there has been 
some shooting going on and that personal and property rights of citizens 
have been tampered with by executive and military authority, or colour of 
authority, in the process.*° Section 43 of the Customs Consolidation Act, 
1876, provided that the importation of arms, ammunition, gunpowder, or 
“any other goods” might be prohibited by proclamation or order-in- 
council. The Prohibition of Import (No. 32) Proclamation of June 25, 
1919—which had been issued “by and with the advice of the Privy Coun- 
cil”—-was challenged under the ejusdem generis rule. After a long and 
largely irrelevant discussion of the nature and extent of the prerogative 
over commerce and gunpowder, which was involved only as an alternative 


®2It is also noteworthy that this decision came early in the war; later decisions 
handed down by the highest appellate courts were decidedly less sympathetic to the 
claims of military necessity. 

93[1917] 1 K.B. 33. See also Hudson’s Bay Co. v. Maclay, (1920) 36 T.L.R. 469; 
and Scott and Hildesley, The Case of Requisition, 99-100. 

Tipton v. Ford, [1917] 2 K.B. 647, 654. 

®5See, for similar instances in the United States, Ex parte Milligan, (1866) 4 Wall. 
2, in apposition with Ex parte Vallandingham, (1864) 1 Wall. 243; and see especially 
United States v. Lee, (1882) 106 U.S. 196. 
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defence for the government, the court, in Attorney-General v. Brown,** 
held that pyrogallic acid was not in fact contraband of war and was there- 
fore ultra vires the statutory classification: “I have therefore come to the 
conclusion that His Majesty had no power to make the Proclamation in 
question, and that it is illegal and invalid.” 

The dicta of Rex v. Halliday were followed in Chester v. Bateson, 
where it was held that Defence Regulation 2A(2), requiring the consent 
of the Minister of Munitions before actions of ejectment could be brought 
against munitions workers living in areas he had designated, was unreason- 
able, unnecessary for the defence of the realm, and ultra vires. This, too, 
is forthright judicial legislation on what might be described as the ground 
that the prerogative of His Majesty in right of the Privy Council had 
infringed upon the prerogative of His Majesty in right of the law courts; 
this sort of second-guessing may be inherent in the judicial process, but 
it is certainly less defensible on the part of statutory courts: “It was not... 
competent for His Majesty in Council to make a regulation enacting that 
a man who seeks the assistance of, or the protection of, the King’s Court 
should be exposed to fine and imprisonment for having done so.’’*’ There 
are many kinds of administrative finality** and there is no constitutional 
basis for an inherent power of judicial review over administrative action. 

On November 20, 1917, the Admiralty had commandeered some 
rum for the use of the fleet under the apparent authority of Defence 
Regulation 2B which provided for the requisitioning of necessary material 
by the Admiralty, Air Council, Army Council, or Minister of Munitions, 
with compensation to be determined by a losses board in case of dispute. 
The regulation specifically provided for administrative finality in denying 
the right to the market price or a judicial determination of the fair value 
of the goods so taken; the court, in Newcastle Breweries Ltd. v. The King,”* 
held this to be ultra vires. This decision would appear to be in direct 
conflict with the rule approved by the Court of Appeal in Jn re a Petition 
of Right, decided five years earlier in the midst of the war. 


9671920] 1 K.B. 773, 791. This decision is, of course, an obvious and promiscuous 
example of judicial legislation. 

97[1920] 1 K.B. 829, 838. This celebrated case, and the Wilts United Dairies 
Case, note 105 infra, ultimately bore fruit in the drafting of the Statutory Instruments 
Act of 1946 which set up a procedure to insure parliamentary review of executive and 
administrative orders imposing taxes and inhibiting judicial review; as Professor Wheare 
has reported: “It will be noted that no case arose in these four sessions [1944-45 
through 1947-48, of Parliament] where the [Select] Committee [on Statutory Instru- 
ments; cognomen: the “Scrutiny Committee”] could report that an instrument imposed 
a charge or was made in pursuance of an act which specifically excluded it from 
challenge in the Courts.” “Controlling Delegated Legislation: A British Experiment” 
in (1949) 11 Journal of Politics 761. 

%8The statement applies to the United States as well, the Administrative Procedure 
Act of 1945, 60 Stat. 237, to the contrary notwithstanding. 

991920] 1 K.B. 854. 
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The House of Lords, in The King v. DeKeyser’s Royal Hotel Ltd.,*” 
accepted the principle of the post-war case by deciding that when alter- 
native prerogative and statutory sources of power exist under which the 
Crown may act, the presumption is that action is taken under His Majesty’s 
statutory powers; and it was held that the Crown was not entitled as of 
right, by virtue of either the prerogative or any then-existing statutory 
power, to take possession of the land and buildings of a subject for adminis- 
trative purposes in connection with the defence of the realm without paying 
compensation for their use and occupation. Parliament unquestionably 
could authorize a taking without compensation, however. The king’s 
prerogative in saltpetre’’’ is now vested in the national legislature. 

The remaining cases arising out of World War I are anticlimactic. The 
Food Controller, for instance, had requisitioned some cattle feed under the 
authority of either Defence Regulation 2B or 2F. If under 2B, the price 
paid could not exceed the maximum fixed by order-in-council, since the 
Losses Commission refused to review in this instance;’®? but if under 2F, 
an arbitrator would be appointed to allow the plaintiff cost plus a reason- 
able profit. Alleging that the Cattle Feeding Stuffs (Requisition) Order’®* 
was invalid, the plaintiff, in Robinson and Co. Ltd. v. The King,’™ argued 
that he should receive the difference between what he had been paid 
(under 2B) and what he should be awarded under 2F; the court held that 
the requisition had been under 2B and that the procedure set up therein 
for determining compensation was valid, but construed that Regulation to 
mean that the administrative determination of price was not final and 
authorized an appeal to the High Court on the merits of the question of 
just compensation. In the Wilts United Dairies Case, Atkin L.J. of the 
Court of Appeal denied that the Crown retained any prerogative power of 
taxation, even as a condition to a war-time licensing system for the control 


of food.’” 


100f 1920] A.C. 508. See especially Scott and Hildesley, The Case of Requisition, 
passim, which is a volume devoted to an analysis of this case. 

101See note 41, supra. 

102Q)n the ground that the plaintiff had a statutory remedy. 

1086. R. & O. 1918, no. 58. 

10471921] 3 K.B. 183. 

105(1922) 38 T.L.R. 781. See Amos, The Encelish Constitution, 119-20: and Rex 
v. Hampden, (1637) 3 Howell’s State Trials 825. Another statute of the post-World 
War I period may be of interest, although it does not appear to have been challenged 
in the courts on grounds relevant to this study. The Emergency Powers Act, 1920, 10 & 
11 Geo. V, c. 55, delegated broad rule-making and ordering powers to the king in 
council, similar to those authorized by the Defence of the Realm Act of 1914, which 
were used for strike-breaking in 1921, 1924, and in the general strike of 1926. (See 
Carr, Concerning English Administrative Law, 71.) The statement of the conditions 
under which the power might be brought into use bears a marked similarity, in concept, 
to the national emergency strike provisions of the Taft-Hartley Act of 1947, although 
the earlier British statute provided for both broad and comprehensive administrative 
powers and legislative responsibility for the supervision of their exercise. This is, of 
course, the last thing that an American Congress would seek to do; the solution in the 
United States has been to limit the president’s powers to delaying and publicizing, 
to leave the political responsibility for enforcement to the courts, and to leave Congress 
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V. Jupicia, Review oF Executive (DELEGATED) LEGISLATION: 
Worvp War II 


The third major period in which Parliament has delegated vast dis- 
cretionary authority to be exercised through the rule-making powers of 
the King-in-Council was during World War II. The World War II 
equivalent of the Defence of the Realm Act, 1914, was the Emergency 
Powers (Defence) Act, 1939, which far exceeded the scope of the earlier 
legislation by using language so broad that it would hardly be possible 
for any regulations or orders based thereon to be ultra vires. Notwith- 
standing this seemingly adequate basis for the emergency regulations which 
prosecution of the war necessitated, Parliament went even further in May, 
1940, and enacted a short but drastic amendment to the basic statute: 
The powers conferred on His Majesty by the Emergency Powers (Defence) 
Act, 1939 . . . shall . . . include power by Order in Council to make such 
Defence Regulations making provision for requiring persons to place them- 
selves, their services and their property at the disposal of His Majesty as appear 
to him to be necessary or expedient for securing the public safety, the defence 
of the Realm, the maintenance of public order or the efficient prosecution of 


any war in which His Majesty may be engaged, or for maintaining supplies 
or services essential to the life of the community.?® 


As was the case during World War I, the two principal categories of 
cases coming up under the emergency executive legislation related to the 
internment of His Majesty’s subjects because of their potential disloyalty, 
and the requisitioning of the property of His Majesty’s subjects where that 
was deemed necessary to the war effort. 

An early case, Downsborough v. Huddersfield Industrial Society,” 
challenged a war regulation concerning what might be called job security 
for prospective veterans. National Service (Armed Forces) Prevention of 
Evasion Regulation, 1939, promulgated by the King-in-Council under the 
authority of the National Service (Armed Forces) Act of the same year, 
followed quite literally the language of the statute in forbidding the dis- 
missal of prospective draftees to avoid the obligation of rehiring them upon 
their release from the armed forces. A magistrate’s decision that this 
regulation was ultra vires was reversed upon appeal, but the court con- 





free irresponsibly to criticize both the executive and the judiciary for failing to prevent 
and to stop the successive annual rounds in the free-for-all competition and jockeying 
for economic advantage and power. 

1063 & 4 Geo. VI, c. 20; Carr calls this the “Everything and Everybody Act.” 
Concerning the orders-in-council, he remarks: “The regulations can be challenged in 
the British courts, but only if they are beyond the powers of that enabling statute, not 
because they or the enabling Act violate ‘due process of law’ or any constitutional 
doctrine. They do not need to be ‘necessary or expedient’ for the purposes named; 
they need only be such as appear to His Majesty to be necessary or expedient. It is 
the high-water mark of the voluntary surrender of liberty.” Concerning English 
Administrative Law, 19-20. 

107[1941] 3 All E.R. 434. 
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strued the regulation as not applying in the case of conscientious objectors 
(or would-be conscientious objectors who were subsequently drafted) ; 
their dismissal did not constitute a violation. 

Ex parte Lees*®* was more typical of the World War II cases in that 
an administrative order based upon an order-in-council was the focus of 
attack.’** Defence (General) Regulation 18B (1A), 1939, delegated au- 
thority to the Secretary of State for Home Affairs to issue an order for the 
detention of any person who he had reason to believe was a member of, or 
to have furthered the objects of, or to have associated with persons in 
charge of, an organization presumptively under the control of a foreign 
power with whom His Majesty was at war.’’® The Home Secretary deter- 
mined that Oswald E. Mosley’s British Union was a fascist organization. 
Aubrey Trevor Oswald Lees, the defendant, was found, on the basis of 
confidential information, to be a member of the British Union of Fascists, 
and his detention was ordered on June 18, 1940, after which he was 
imprisoned. The Secretary’s order followed closely the formal language of 
the regulation. Lees was an ex-army officer, and a colonial civil servant. 
He was arrested, in fact, just as he was about to leave England for a new 
post in the Gold Coast. Lees admitted having attended a few Mosley 
meetings out of curiosity, but denied that he was a member of the Union 
or a Fascist. He admitted that he had contributed funds for its support, 
but he claimed loyalty to the Crown. He also admitted to a dislike for 
Jews and Lord Halifax, neither of which latter offences were defined at 
the time as criminal under English law. The regulation itself was not 
challenged, and the court held that the Secretary’s discretion was not 
subject to review; furthermore, his confidential sources of information had 
to be protected: “Such information is necessarily confidential. The dis- 
closure to the appellant and to the public of such confidential information, 
together with the identity of the informants, might well be highly prejudicial 
to the interests of the State.’*** 

108Rex v. Home Secretary; Ex parte Lees, [1941] 1 K.B. 72. 

109This is what Carr calls a “grandchild” case. See Concerning English Adminis- 
trative Law, 83-5. “Grandchild” though it may be in a genealogy keyed to the legal 
delegation of powers, any attempt to distinguish between an order of the Secretary and 
an order-in-council on substantive grounds, would be the height of formalism; they 
offer alternative means through which the cabinet may act, depending upon the pro- 
cedure specified by statute. As Carr remarked elsewhere: “The draftsman of an Act 
of Parliament prefers the Order in Council machinery partly because it is more august 
and more historical in great matters and partly because Orders in Council can operate 
outside the United Kingdom whereas orders or regulations of the Minister of Health 
or Minister of Food (or what not) can’t.” Letter to the author, dated Dec. 17, 1948. 

11°Compare the United States Attorney-General’s power to proscribe subversive 
organizations under President Truman’s Loyalty Executive Order of March 22, 1947: 
membership by a federal civil servant in an organization so designated constitutes prima 
facie evidence of potential disloyalty to the United States as the basis for dismissal from 


employment. See also Friedman v. Schwellenbach, (1946) 159 F2d 22; United States ex 
rel Knauff v. Shaughnessy, (1950) 338 U.S. 537; and the Internal Security Act of 1950 
(Public Law 831, effective Sept. 23, 1950). 

1111941] 1 K.B. 72, 79. The Federal Bureau of Investigation in the United States 


takes the same position; it is precisely this that makes it necessary for loyalty hearings 
to be ex parte in nature. 
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Following this decision, the Home Secretary reconsidered Lees’s case 
in the light of the report of the administrative advisory committee whose 
advice he was mandatorily required to consider (but not necessarily to 
follow), and then suspended his former order, releasing Lees subject to 
a new order placing certain restrictions upon his residence. The decision 
of the lower court was affirmed by the Court of Appeal on October 2, 
1940, although the intervening release of Lees from custody made it im- 
possible to grant habeas corpus in any event, and the only issue before the 
appellate court was that of costs.’”* 

Another member of the British Union of Fascists was released on 
habeas corpus from his original detention because the detention order issued 
by the Home Secretary had given the wrong reason: it had alleged that 
he was a person of “hostile associations,” rather than the alternative and 
proper ground of his “membership in a proscribed organization.”’** He 
was promptly rearrested under a new detention order which did refer to 
the proper statutory grounds, and he then sued out another writ of habeas 
corpus which was passed upon by the King’s Bench in Rex v. Home Sec- 
retary; Ex parte Budd.* The Court dismissed his petition on the basis 
of the decision in the Lees Case: that the confidential sources of the Minister 
must be protected and could not be questioned nor challenged, and that 
the courts could not undertake to substitute their judgment for the discre- 
tion vested by law in the Home Secretary. The Court of Appeal affirmed 
this decision, holding that, since the Secretary had acted in good faith, his 
decision was final; that there was nothing to prohibit his redetention under 
a valid order after his having been released on habcas corpus for detention 
under an invalid one, and that the review of the courts must be strictly 
confined to the procedures followed by the Minister.’*® 

The following year, Budd made one final and unsuccessful attempt to 
gain his release and in Budd v. Anderson,’** a Divisional Court in effect 
overruled the decision of the court in Budd’s first case (apparently not 
reported) in which his release had been ordered because of a technical 
mistake in the language of the detention order, in view of the inconsistency 
of such a ruling with the intervening opinion of the House of Lords in 
Greene v. Home Secretary.*** 

112Lees did not contest the restriction order. 

113Sir Cecil Carr has suggested that this was an understandable administrative 
oversight in view of the conditions of strain under which officials were working, since 
the fall of France flooded England with fugitives of whose antecedents nothing was 
known and among whom there might well be some German fifth columnists; the officials 
underwent an almost intolerable strain in coping with this influx of many thousands of 
refugees; naturally mistakes occurred. It is submitted, however, that the crucial question 
in Budd’s case was not why the administrator had erred, but rather whether his error 
was subject to correction. 

114[1941] 2 All E.R. 749. 

115Rex v. Home Secretary; Ex parte Budd, [1942] 1 All E.R. 373. 

11671943] 2 All E.R. 452. 


117[1941] 3 All E.R. 388; [1942] A.C. 284: in the later decision the House of 
Lords bluntly ruled that the courts had no jurisdiction to review a bona fide decision 
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The effect of these cases was, of course, to make the Home Secretary’s 
position in cases involving the imprisonment of any person within the realm 
for an indeterminate period of time upon administrative warrant practically 
unassailable. No one ever seriously alleged that he acted in bad faith; and 
if in fact he did so, it would appear that to prove this would be almost 
impossible. There was a political check in the requirement that he report 
annually to Parliament instances in which he did not follow the advice 
of his advisory board; but if he followed the procedures laid down in 
statute and order-in-council, the courts were helpless to intervene.'** 

The Crown’s power to requisition property appears to have been 
challenged for the first time during World War II in E. H. Jones (Machine 
Tools) Ltd. v. Farrell and Muirsmith. Regulation 55(4) of the Defence 
(General) Regulations, 1939, authorized any “competent authority” to 
carry on a private business undertaking when necessary in the judgment 
of such authority for the defence of the realm. The Minister of Supply 
directed three individuals who were private citizens to operate the plaintiff's 
business on and after July 17, 1940. On this date, the defendants (two 
of the agents appointed by the Minister), blocked the plaintiff's bank 
account. The Emergency Powers (Defence) Act had authorized the govern- 
ment to “possess and control.” The court held that Regulation 55(4), 
which had, of course, been issued by the King-in-Council, was ultra vires 
since Parliament had not authorized the transfer of the management of the 
property of one subject to another by administrative fiat.’® In a dictum, 
the court went on to point out, however, that if the regulation had been 
valid, the question of whether or not the Minister had acted reasonably 
under it would not have been justiciable, since “the good faith of the 
competent authority” was not questioned. 

Regulation 55(4) was amended immediately after the above decision 


of the Minister as to the necessity to detain any person under Regulation 18B. For other 
cases affirming the non-reviewability of the Minister’s guided discretion in interning 
British subjects, see Liversidge v. Anderson, [1941] 3 All E.R. 338, [1942] A.C. 206; 
Stuart v. Anderson, [1941] 2 All E.R. 665; and Rex v. Brixton Prison (Governor) ; 
Ex parte Pitt-Rivers, [1942] 1 All E.R. 207. 

18At that, the curtailment of individual liberty was slight in comparison with the 
mass imprisonment of the Japanese-Americans by the government of the United States. 
The British program dealt with individuals as such, the administration was in civilian 
hands, and the British judiciary frankly and honestly considered the cases that were 
brought before them; the American program was premised on fantastic—one is tempted 
to say Un-American, since Nazism is, by statutory fiat, so defined—theories of racial 
inferiority and associational guilt (which subsequent events were to prove utterly false) ; 
the military were entrusted with its implementation; and the Supreme Court of the 
United States failed on three separate occasions to yield a majority who were willing 
to come to grips with the issues presented to them. Gossamer distinctions and semantical 
niceties are tawdry substitutes for judgment. 

419[1940] 3 All E.R. 608. This case was expressly overruled by the Court of 
Appeal in its decision in the Bayer Products Case, note 122 infra, in so far as 
Bennett J. had relied upon subsection 2 of section 1 of the statute in arriving at his 
decision, thereby ignoring the effects of the general grant of discretionary authority in 
subsection 1. 
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to make the controllers agents of the Crown instead of the agents of the 
owners of a business enterprise, and to limit the scope of their powers 
under the original regulation. John Fowler G Co. (Leeds) Ltd. v. Duncan 
and Crabtree’*’ presented a similar set of facts, but was essentially a 
“great-grandchild” case raising no direct challenge to the regulation itself. 
The plaintiff did allege that Duncan had exceeded his powers under the 
regulation in appointing Crabtree’ and that Crabtree had exceeded his 
powers under the Minister’s order of March 21, 1941, in ordering the 
plaintiff to borrow additional money from a bank on the government’s 
guarantee but leaving the plaintiff as principal debtor. The court agreed 
that, in the latter respect, the controller had exceeded his legal powers. 
The first of these cases to reach the Court of Appeal, Rex v. Comp- 
troller General of Patents; Ex parte Bayer Products Ltd,”* repudiated 
the power the lower courts had claimed in the above decisions to inter- 
vene in the government’s direction of war production, and really gave the 
executive an almost unimpeachable confidence in its recourse to Defence 
Regulations. The Comptroller General of Patents had issued an order 
permitting licensees of confiscated enemy-owned (German) patents of 
companies which were affiliated with British-owned companies to use the 
trade mark of any such British company for advertising and merchandising 
purposes. There was explicit statutory authority for licensing the use of 
confiscated enemy patents; authority for granting rights to use the ad- 
mittedly wholly British-controlled trade marks rested on Regulation 
60(E).*** The Court ruled that it had no jurisdiction to examine His 
Majesty’s reasons for deciding that it was “necessary or expedient” to 
make the order or regulation complained of; all that a court might do 
would be to see if it did appear to His Majesty to be necessary or expedient. 
The mere fact that a regulation existed for which responsibility was 
assumed by the government would appear to make that regulation ir- 
rebuttably conclusive as to its own legality; the strong presumption that 
His Majesty acts in accordance with law puts one who seeks to challenge a 
defence regulation in the position of having to prove that His Majesty 
had promulgated an order-in-council at a time when he considered it 
neither necessary nor expedient to do so! Such a regulation was thereafter 
no more subject to judicial review than an Act of Parliament itself: “It 
is not open to His Majesty’s courts to investigate the question whether 
or not the making of any particular regulation was in fact necessary or 
expedient for the specified purposes. The principle on which delegated 
legislation must rest under our constitution is that legislative discretion 


1201941] 2 All E.R. 577 (Chancery Division). Duncan was the Minister of Supply; 
Crabtree was the controller appointed for the management of plaintiff’s business. 

121The court rejected this suggestion. 

1232/1941] 2 K.B. 306. 

123Defence (General) Regulations, 1939, added by order-in-council of July 24, 
1940, under section 1, subsection 1 of the Emergency Powers (Defence) Act of 1939. 
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which is left in plain language by Parliament is to be final and not subject 
to control by the courts. In my view, the sub-section clearly conferred 
on His Majesty in Council that ultimate discretion.” 

It has already been suggested that the political institution of collective 
cabinet responsibility makes any attempt to distinguish between an order- 
in-council and a ministerial order largely pro forma. The Bayer Products 
Case left the reviewability of ministerial orders an open question, however, 
and the Chancery Division of the High Court of Justice, in Progressive 
Supply Co. Ltd. v. Dalton,’* although avowedly following the Bayer Pro- 
ducts Case, decided that it had jurisdiction to determine whether an order 
of the Board of Trade was within the scope of Regulation 55. However, 
in Point of Ayr Collieries Ltd. v. Lloyd-George,’** where the government 
had taken over a coal mine under the authority of Regulation 55/4), the 
Court of Appeal ruled that the determination of the Ministry of Fuel and 
Power “that it was necessary to take control in the interests of the defence 
of the realm and the efficient prosecution of the war and for maintaining 
supplies and services essential to the community” was discretionary and not 
subject to the review of courts. The remedy for the abuse of discretion or 
poor judgment was political, not legal, and lay with Parliament.’® 

In these World War II cases, the British courts also wrestled with the 
problem of the kind of discretion and circumstances under which dis- 
cretionary powers vested in the Crown and/or his ministers could be sub- 
delegated.*** It has already been pointed out that general authority to 
subdelegate had been contained in the basic statute of 1939.**° The con- 
sensus of judicial opinion was that the duty of deciding that property 
must be requisitioned, under Defence (General) Regulations 51 and 55, 
was administrative in its nature, and could therefore be subdelegated ;**° 

12471941] 2 KB. 306, 312 (per Scott L.J.). 

125[1942] 2 All E.R. 646; 168 L.T.R. 21. Hugh Dalton, then President of the Board 
of Trade, had issued an inflation control regulation to discourage instalment buying, 
which prohibited any person carrying on the business of check trading (ie., “loan 
sharks”; finance companies) from charging poundage. There was no question but that 


the effect of this order was to destroy the business of these credit middlemen. 

12671943] 2 All E.R. 546. 

127Following the above case in principle was the decision of the Court of Appeal 
in Carltona Ltd. v. Commissioners of Works et al., [1943] 2 All E.R. 560. Here the 
factory of a food manufacturer had been closed down by an order of the Commissioners 
of Works under Regulation 51(1), after consultation among the Ministers of Food, 
Labour, and the Board of Trade, thus releasing the labour supply and factory accom- 
modations for more essential uses. 

128Compare: N. Grundstein, “Presidential Subdelegation of Administrative Au- 
thority in Wartime” in (1947) 15 George Woshincton Law Review 247-83 and (1948) 
16 ibid. 301-41, 478-507; Schubert. “Tudicial Review of the Subdelegation of Presidential 
Power” in (1950) 12 Journal of Politics 668-93 

129Compare: the Emergency Price Control Act of 1942, s. 201 (b), 50 USCA 
Appendix s. 921(b): and the Second War Powers Act of March 27, 1942, s. 301, 50 
USCA Appendix s. 633. 

130Carltona Ltd. v. Commissioners of Works et al., [1943] 2 All E.R. 560. Note 
also the language of Farwell J. in a case which actually comes to a contrary decision: 
“If the Crown, acting through its proper servant, makes a regulation, that must be taken 
as being a regulation which in the opinion of the Crown is necessary or expedient”: 
Progressive Supply Co. Ltd. v. Dalton, (1943) 168 L.T.R. 21, 23. 








REVIEW OF PROCLAMATIONS AND ORDERS-IN-COUNCIL 105 


but the duty of approving detention and internment orders was judicial 
in its nature, and therefore could not be subdelegated.’** Discretionary 
emergency powers over property could, therefore, be subdelegated; dis- 
cretionary emergency powers over persons could not be. 

The whole field of administrative adjudication is obviously insep- 
arably bound to the rule-making and ordering power of ministers acting 
under the authority of emergency regulations of the Crown in time of war.**? 
Such judicial powers were not vested by statute in the Crown or in the 
council,’** however, but rather in individual ministers; and in any event, 
the role and status of administrative tribunals is generally beyond the 
scope of this study. The basic distinction between administrative and judi- 
cial powers of administrative authorities was drawn in the Arlidge Case,** 
and Carr points out that by this and by subsequent decisions the law courts 
have developed a concept of “natural justice’ which sets bounds to de- 
limit the procedures of administrative tribunals.’*° It is interesting to note 
that the requirement by the judiciary that administrative tribunals stay 
within the bounds of natural justice permits the courts of twentieth-century 
England to invert the executive-judicial relationship of the sixteenth cen- 
tury: the courts apply principles of equity to dispense with the rules of 
administrative law when the conscience of the administrator is too hard! 

One other aspect of subdelegation should probably be noted. There 
appears to have occurred a shift in the focus of attack upon the Crown’s 
emergency powers. During World War I the attack was upon the regula- 
tions themselves; during the recent war it was principally upon the grand- 
children and other lineal and collateral descendants of the basic statute, 
with the validity of the regulations generally accepted and assumed with 
the same complacency and equanimity which is accorded to statutes in a 


131§tuart v. Anderson, [1941] 2 All E.R. 665. Cf. United States v. Morgan, (1936) 
298 U.S. 468; and see Runkle v. United States, (1887) 122 U.S. 543, distinguished and 
in effect overruled by United States v. Fletcher, (1893) 148 U.S. 84. 

182The Report of the Committee on Ministers’ Powers, cited above in note 63 in 
conjunction with administrative legislation, was equally concerned with administrative 
adjudication. 

188The Judicial Committee of the Privy Council, which is fully as much a regular 
law court as the House of Lords itself, is of course not a relevant exception. 

134The King v. Local Government Board; Ex parte Arlidge, [1913] 1 K.B. 463; 
The King v. Local Government Board; Ex parte Arlidge, [1914] 1 K.B. 160; Local 
Government Board v. Arlidge, [1915] A.C. 120. Here the right of the authority to 
keep secret the report of its fact-finding agency, to limit administrative appeals to the 
filing of written statements by the party adversely affected, and to subdelegate the dis- 
cretion of deciding to an anonymous subordinate, although the latter’s orders issued in 
the name of the Board (Minister), were upheld as valid steps in the administrative 
process authorized by Parliament for the elimination of sub-standard housing. The Court 
of Appeal held that the Board was acting judicially and that its procedure violated 
natural justice; but the decision of the Court of Appeal was reversed by the House of 
Lords. See also Board of Education v. Rice, fi91l) AC 179, and H. W. R. Wade, 
“The Twilight of Natural Justice?” in (1951) 67 Law + ada tes S Review 103-10. 

135Concerning English Administrative Law, 110-24. In the United States, equivalent 
action was taken by Congress in enacting the Administrative Procedure Act of 1945, 
which sets certain uniform practices as a standard in administrative rule-making, and 
defines the minimum requirements—for natural justice ?—in administrative adjudication. 
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constitutional order based on the principle of parliamentary supremacy.**® 

Viewed realistically, the exercise of judicial review over executive 
legislation at the cabinet level, either during emergencies or under what- 
ever conditions may be accepted as constituting “normalcy,” is incompatible 
with a modern concept of the British constitution. Only the perpetuation of 
a legal fiction to the effect that the discretionary powers of the king, or 
the political responsibilities of the cabinet, differ in the two cases can 
reasonably justify a distinction. If abuse of such executive powers occurs, 
the remedy should lie in parliamentary, not judicial, review of govern- 
mental policy and rule-making processes. Machinery to facilitate such 
political control is now in existence, and appears to be both functioning and 
adequate. The next logical stage in the evolution of judicial review of 
royal and executive legislation will find British courts considering ministerial 
orders, orders-in-council, and royal proclamations to be as immune from 
judicial veto as acts of Parliament. Such would be much more consistent 
with the political facts of life under cabinet government than the anomalous 
practice of the past few decades, which presumes either that the politicians 
who run the government are civil servants or else that the king still wears 
the Crown when he places his imprimatur on royal and executive legislation. 

136Qne explanation for this narrowing of the scope of judicial review is offered by 
Carr: “Of course certain points on which D.O.R. Regulations fell down in the 1914 war 
were very carefully borne in mind by the draftsman who had to draft the legislation for 
the 1939 war, and some of the weak places were effectively strengthened. Take the 
decision in the Wilts United Dairies case . . . namely that regulations mustn’t impose 
a tax or levy a charge: the Emergency Powers (Defence) Act, 1939, remembering that 
decision, stops the gap by expressly authorising the making of orders (by the Treasury) 
which will do exactly what the Wilts Dairies decision said could not be done. . . . If the 
generalisation be forgiven, I think the draftsmen and the departments grew rather 
careless in the strain of the 1914 war, whereas in the 1939 war they had bigger staffs 


(on the whole) and they were wiser by all the experience gained or handed down from 
twenty years earlier.” Letter to the author, dated Dec. 17, 1948. See also note 74, supra. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the past year, 
deals only with the most important statutes. 


DoMINION OF CANADA 


14 Geo. VI, Second Session, Twenty-first Parliament, 1950 
Acts passed, 307; Public, 55; Local and Private, 12; Divorce, 240. 


AgEronautTics.—The Aeronautics Act, R.S.C. 1927, c. 3 is amended 
(c. 23) by placing its administration under the Minister of National Defence 
in any matter relating to defence; by changes in the powers of the Minister 
(of Transport or National Defence, as the case may be) to make regulations; 
by extending the powers of the Board of Transport Commissioners with 
respect to inquiries into non-compliance with the Act or regulations or 
licences or permits thereunder, and by enabling it to make mandatory orders; 
by clarifying certain aspects of licensing of air carriers; and by simplifying 
proof of documents in any proceedings under the Act or regulations. 


AGRICULTURE.—The Agricultural Products Act, 1947 (c. 10) is amended 
(c. 5) by providing for its expiry on March 31, 1951. The Agricultural 
Prices Support Act, 1944 (c. 29) is amended (c. 4) by providing for the 
continuation in force of s. 9 after March 31, 1950. 

Cirizensuip.—The Canadian Citizenship Act, 1946 (c. 15) is amended 
(c. 29) by a number of clarifying provisions respecting natural-born citizen- 
ship, retention of citizenship by persons born outside of Canada, and grants 
of certificates of naturalization. Part III of the Act, dealing with loss of 
citizenship, is repealed and new provisions substituted therefor. Other 
amendments relate to the enjoyment in Canada of the status of British 
subjects by citizens of Commonwealth countries. 


Courts.—The Judges Act, 1946 (c. 56) is amended (c. 41) by providing 
salaries for additional Supreme Court and County and District Court judges 
in British Columbia and for District Court judges in Newfoundland. Judges’ 
travelling allowances are increased. 

CriminaL Law.—The Criminal Code, R.S.C. 1927, c. 36 is amended 

c. 11) in its provisions respecting breaking and entering, and forgery. The 

following provisions are repealed: s. 119(1)(b); s. 121A(3); Part III; 
ss. 608-618; s. 1152; s. 1136, and s. 1149. Telephones and communication 
equipment are declared exempt from seizure under s. 641. Numerous pro- 
cedural changes are made. A new s. 1054B provides that all sentences shall 
(subject to any statutory provision or order of court) commence from date 
of sentence; and a general rule is laid down that time pending appeal shall 
not count as part of the sentence. The Official Secrets Act, 1939 (2nd sess., 
c. 49) is amended (c. 46), inter alia, by providing in certain cases for the 
trial in Canada of offences committed abroad. 

Crown Proceepincs.—A statute law amendment (c. 51) provides that 
proceedings “in respect of any right or obligation acquired or incurred by” 
various government boards and commissions “on behalf of His Majesty, 
whether in [their] name or in the name of His Majesty,” may be brought 
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against such agencies without a fiat or may be brought by any agency in its 
name in any court that would have jurisdiction if the agency were not an 
agent of His Majesty. The amendment does not, of course, effect any change 
in the existing immunities of the particular agencies but merely enables suit 
to be brought in provincial courts without a fiat where it could previously 
be brought only in the Exchequer Court and then only if a fiat was obtained. 
The following agencies are affected by these procedural changes: Federal 
District Commission; Canadian Farm Loan Board; National Research Coun- 
cil; Canadian Wheat Board; Canadian Broadc asting Corporation; Director, 
Veterans’ Land Act; Crown Assets Disposal Corporation; Agricultural Prices 
Support Board; Export Credits Insurance Corporation; Fisheries Prices 
Support Board; Industrial Development Bank; Central Mortgage and Housing 
Corporation; Atomic Energy Control Board; Canadian Commercial Corpora- 


tion; Northwest Territories Power Commission; and Canadian Overseas Tele- 
communication Corporation. 


Derence.—The National Defence Act (c. 43) is a comprehensive enact- 
ment signalizing the unified administration of Canada’s naval, army, and 
air forces under the Department of National Defence. Associated with 
defence under the Act is the Defence Research Board. The Act includes the 
usual code of service discipline. A court martial decision is appealable 
ultimately in certain circumstances to the Supreme Court of Canada. The 
Defence Supplies Act (c. 33) authorizes the Minister of Trade and Commerce 
to buy or otherwise acquire defence supplies, defined to include all articles 
and materials required for purposes of defence. Certain compulsory powers 
are given to the Minister to obtain materials needed to complete contracts 
for defence supplies. A person contracting to deliver defence supplies or 
to carry out a defence project may be required to give such contract or 
project priority. The Defence Services Pension Act (c. 32) substitutes a 
new title for the Militia Pension Act, R.S.C. 1927, c. 133 and makes various 
changes in the provisions thereof respecting pension entitlement. 


ELecTIONS.—The Dominion Elections Act, 1938 (c. 46) is amended 


(c. 35) by a slight extension of the franchise to Indians and to wives of Indian 
veterans. 


E.ectricity Inspection.—The Electricity Inspection Act, 1928 (c. 22) 
is amended (c. 37) by providing for approval of types of meters as a condition 
of verification and for re-verification of meters within six years or such other 
period as may be prescribed. 


EMERGENCY Powers.—The Continuation of Transitional Measures Act, 
1947 (c. 16) is amended (c. 6) to provide for its expiration (and the conse- 
quent cessation of remaining war-time controls—mainly rent control) on April 


30, 1951. 


Gas Inspection.—The Gas Inspection Act, R.S.C. 1927, c. 82 is amended 
(c. 39) by a provision for re-verification of meters within six years, or such 
other period as may be prescribed, from each verification. 


FinaNceE.—Four appropriation acts were passed during the session to pro- 
vide money for the public service (cc. 2, 3, 8, 55). 


Grain.—The Canada Grain Act, 1930 (c. 5) is amended (c. 24) in its 
provisions respecting receipt and delivery of grain by elevators. Changes are 
made in the schedules listing the grades of “mixed grain,” “flax seed,” and 
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“beans.” Finally, Parliament has boldly stated in a substituted s. 173 that 
“all elevators in Canada heretofore or hereafter constructed are hereby de- 
clared to be works for the general advantage of Canada.” The constitutional 
implications are indicated in Luscar Collieries Ltd. v. McDonald, [1927] A.C. 
925, affirming [1925] S.C.R. 460. The certainty of the validity of the new 
s. 173 is underlined by the repeal of s. 233 of the Canada Grain Act, R.S.C. 
1927, c. 86 and the schedule thereto which lists elevators declared to be works 
for the general advantage of Canada and which had been continued in force 
under s. 171 of the Canada Grain Act, 1930. An amendment (c. 31) to the 
Canadian Wheat Board Act, 1935 (c. 53) also contains a declaration (similar 
to that in s. 173 of the Canada Grain Act) with respect to flour mills, feed 
mills, feed warehouses, and seed cleaning mills, but it is followed by a specific 
list of such establishments which are declared to be works for the general 
advantage of Canada without limiting the generality of the declaration. Other 
changes in the Canadian Wheat Board Act deal with the composition of the 
Board (not less than three or more than five) and with distribution to pro- 
ducers of surplus receipts from the Board’s disposal of wheat sold to it by 
such producers. 


INsuRANCE.—The Canadian and British Insurance Companies Act, 1932 
(c. 46) is amended (c. 28), inter alia, in its provisions respecting directors, 
their number, election and tenure; authorized investments; the holding of 
real estate; amalgamation, transfer of assets and reinsurance, and in the re- 
quirements as to the filing of company statements. The Foreign Insurance 
Companies Act, 1932 (c. 47) is amended (c. 38) also, inter alia, in its require- 
ments as to the filing of statements. 


Measvures.—The Electrical and Photometric Units Act (c. 36) establishes 
the units of electrical measure and the units of photometric measure for 
Canada. The National Research Council is required to maintain standards 
calibrated in terms of the units defined in this Act. The Electrical Units Act, 
R.S.C. 1927, c. 56 is repealed. 


NATIONAL Fitm Boarp.—The National Film Act, 1950 (c. 44) establishes 
a National Film Board to initiate and promote the production and distribution 
of films in the national interest. The Board is subject to the control and 
direction of a cabinet minister. Like the agencies mentioned under “Crown 
Proceedings” (supra) the Board may be sued without a fiat and may sue, 
in any court which would have jurisdiction if the Board were not an agent 
of His Majesty. The Board’s power to contract is limited unless the consent 
of the Treasury Board is obtained. The Act provides for the appointment of 
a Government Film Commissioner as the chief executive officer of the Board. 


NEWFOUNDLAND.—Provision is made (c. 12) for the coming into force in 
Newfoundland of the Criminal Code and the Canada Evidence Act. The 
operation of the American Bases Act, 1941, No. 12 of the Acts of Newfound- 
land, is expressly saved. 


Pusiic Lanps.—The Public Lands Grant Act, 1950 (c. 19) replaces the 
Public Lands Grant Act, R.S.C. 1927, c. 114 and the Ordnance and Admiralty 
Lands Act, R.S.C. 1927, c. 115 and empowers the government to sell or lease 
public lands, but public lands declared to be necessary for defence may not 
be sold. No title to or right in public lands may be acquired by prescription. 
The Territorial Lands Act, 1950 (c. 22) repeals the Irrigation Act, R.S.C. 
1927, c. 104, the Reclamation Act, R.S.C. 1927, c. 175, and the Dominion 
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Lands Act, R.S.C. 1927, c. 113, and provides for the administration of public 
lands in the Northwest Territories and the Yukon, and for their sale or lease, 
for leasing mining rights therein, and for timber cutting permits. 


PRIME MINISTER’s REsIDENCE.—The Prime Méinister’s Residence Act 
(c. 48) provides at long last for the maintenance and operation of an official 
residence for Canada’s Prime Minister. At Mr. St. Laurent’s insistence, the 
Act provides for a $5,000 annual contribution by the Prime Minister for the 
cost of food and lodging for himself and his family. 


PRISONS AND REFORMATORIES.—The Prisons and Reformatories Act, R.S.C. 
1927, c. 163 is amended (c. 49) in its provisions for imprisonment and parole 
of youthful offenders in and from a reformatory and a prison farm in British 
Columbia. 


PrizeE.—The Canada Prize Act, 1950 (c. 25) provides that certain monies 
received as the proceeds of prize should be paid to the Canadian Naval Service 
Benevolent Trust Fund (which is to receive 68 per cent) and to the Royal 
Canadian Air Force Benevolent Fund (which is to receive 32 per cent). 


Rattways.—The Railway Act, R.S.C. 1927, c. 170 is amended (c. 20) i 
its provisions respecting appropriation and apportionment of money for cross- 
7 The Canadian National Railways Financing and Guarantee Act, 1950 

. 30) empowers the C.N.R. to issue securities for capital expenditures and 
sais for temporary government loans to it in respect of such expenditures. 
Provision is also made for placing public money at the disposal of the C.N.R. 
and T.C.A. to enable them to mcet operating and income charges in so far 
as their revenues are insufficient for that purpose. The usual annual statute 
was passed (c. 9) appointing auditors for the annual audit of the accounts 
of national railways as defined in the Canadian National—Canadian Pacific 
Act, 1933. 


Recutations.—The Regulations Act (c. 50) establishes for the first time 
an orderly system for the recording, numbering, and publication of all regu- 
lations made by any regulation-making authority which is required to transmit 
to the Clerk of the Privy Council copies in English and in French of all regulations 
within seven days after they are made. While judicial notice is to be taken of 
all regulations published in the Canada Gazette and evidence thereof may be 
given by production of the Gazette, regulations are not invalid merely because 
they were not transmitted as required or were not recorded or published. 
However, no one may be convicted under an unpublished regulation save 
under specified circumstances. 


Suippinc.—The Canada Shipping Act, 1934 (c. 44), is extensively 
amended (c. 26), principally to give effect to the International Convention for 
the Safety of Life at Sea, 1948 and the Regulations thereunder, both being 
annexed as a schedule to the amending Act. 


TaxaT1ion.—The Income Tax Act, 1947 (c. 52) is amended (c. 40), par- 
ticularly in respect of its provision as to undistributed income aa by the ad- 
dition of provisions governing employees profit- -sharing plans. Amendments 
to the tax conventions between Canada and the United States respecting 
income tax and succession duties are given the force of law (c. 27). The 
Customs Act, R.S.C. 1927, c. 42 is amended (c. 13) particularly in its pro- 
visions for appeal to the Tariff Board and to the Exchequer and Supreme 
Courts. Changes (c. 14) are made in the Customs Tariff, R.S.C. 1927, c. 44. 
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The Excise Tax Act, R.S.C. 1927, c. 179 is amended (c. 15), inter alia, by 
the repeal of Part I and changes in the schedules. 


UNEMPLOYMENT INSURANCE.—The Unemployment Insurance Act, 1940 
(c. 44) is amended (c. 1) in its rates of contribution; in the statutory con- 
ditions governing the right to benefit, and in the rates of benefit. In addition, 
a new part is added to the Act, dealing with supplementary benefits for defined 
classes of persons. 


VeETERANS.—The War Veterans’ Allowance Act, 1946 (c. 75) is amended 
(c. 54) by bringing Newfoundland veterans within its terms, by otherwise 
re-defining the term “veteran,” and by adding a new part to authorize the 
establishment of regional districts to facilitate administration of the Act. 


MisceLLaNngeous.—The Fisheries Prices Support Act, 1944 (c. 42) is 
amended (c. 7) by fixing July 23, 1947 as the “in force” date of s. 9 and by 
repealing s. 12. The Cold Storage Act, R.S.C. 1927, c. 25 is amended (c. 10) 
by the repeal of Part II]. The Northwest Territories Power Commission Act, 
1947 (c. 64) is amended (c. 17) in respect of the Commission’s powers. The 
Manitoba Boundaries Extension Act, 1912 (c. 32) and the Ontario Boundaries 
Extension Act, 1912 (c. 40) are amended (c. 16) by provisions construing 
certain sections thereof. Operation of the amending Act is conditioned on 
consent of the Manitoba and Ontario Legislatures. The Precious Metals 
Marking Act, 1946 (c. 26) is amended (c. 18) by bringing palladium and 
palladium articles under its terms. The Research Council Act, R.S.C. 1927, 
c. 177 is amended (c. 21) in its provisions respecting composition and powers 
of the National Research Council. The Prairie Farm Assistance Act, 1939 
(c. 50) is amended (c. 47) in its provisions defining land eligible for award. 
The National Parks Act, 1930 (c. 33) is amended (c. 45) in its provisions 
restricting disposal or occupation of public lands within the parks. Sale or 
lease may be permitted for railway or pipe line purposes. The Loan Companies 
Act, R.S.C. 1927, c. 28 is amended (c. 42) in its provisions respecting the 
organization and powers of loan companies. eae ndments (c. 53) of a similar 
nature are made to the Trust Companies Act, R.S.C. 1927, c. 29. The De- 
partment of Transport Stores Act, 1937 (c. 28) is amended (c. 34) in its 
provision for advances to the Minister of Transport and by providing that 
accounting transactions shall be recorded at cost. The Tariff Board Act, 1931 
(c. 55) is amended (c. 52) by making certain provisions thereof applicable in 
respect of appeals to the Board under any other Act. 


DomINION OF CANADA 
14 Geo. VI, Third Session, Twenty-first Parliament, 1950 (Special Session) * 


ConsuMER Crepit.—The Consumer Credit (Temporary Provisions) Act 
is a companion measure to the Essential Materials (Defence) Act, infra, and 
provides for the restriction of consumer credit under regulations which may 
be made by the government. Presumably it is enacted under the federal power 
in relation to defence and to its judicially recognized authority to control the 
credit system (see Reference re Alberta Statutes, [1938] S.C.R. 100). It 
contains ye same expiry provisions as are included in the Essential Materials 

(Defence) Act. 


*The volume of statutes for this special session had not yet appeared when this 
survey went to press, and consequently the chapter numbers of the enactments could 
not be given 
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Derence.—The Canadian Forces Act, 1950 amends the National Defence 
Act, 1950 (Ist. sess., c. 43) to provide for placing the armed forces on active 
service not only in an emergency but also to implement action by Canada 
under the United Nations Charter, the North Atlantic Treaty, or any similar 
instrument for collective defence to which Canada may become a party. The 
Essential Materials (Defence) Act represents an advanced but perfectly 
understandable conception of the defence power by enabling the government, 
in the interest of defence preparedness, to control and regulate the production, 
distribution, and use of essential materials and services, defined to include such 
materials as are in the government’s opinion essential for defence, and such 
services as in its opinion are essential for the adequate production, storage, 
or distribution of essential materials or otherwise for defence purposes. The 
Act is to expire on July 31, 1952, or earlier if so ordered by the Governor-in- 
Council, but provision is made for its continuation in force on addresses by 
the Senate and House of Commons. 


Lasour Retations.—The Maintenance of Railway Operation Act was 
enacted to bring to an end the first nation-wide railway strike. It provided 
for an immediate resumption of work, for a stated wage increase, and, if 
direct negotiations should prove abortive, for arbitration (within specified limits ) 
of other items in dispute between the railways and trade unions, such as the 
demand for a larger wage increase and the date upon which the forty-hour 
week should be effective. Arbitration in fact took place with Kellock J. of 
the Supreme Court of Canada as the government-appointed arbitrator. His 
award is to be found in (1951) 51 Lab. Gaz. 194. 





PARLIAMENT.—Special provision is made in respect of the special session 
of Parliament for the sessional allowances and transportation expenses of the 
members of the Senate and House of Commons. 


Taxation.—The Income Tax Act, 1947 (c. 52) is amended in respect of 
corporation tax rates. The Excise Tax Act, R.S.C. 1927, c. 179 is amended 
to provide for tax increases on a wide range of items. The Excise Act, 1934 
(c. 52) is amended to increase the duty on certain liquors and malt. Amend- 
ments of a similar nature are made to the Customs Tariff, R.S.C. 1927. 
c. 44. 

Bora LaskIN 
School of Law 
University of Toronto 


MarITIME PROVINCES 


The survey of legislation in the Maritime Provinces for 1950 will appear 
in the next number of the Journal. 


ONTARIO 
1950: 14 Geo. VI: Acts passed, 117; Public, 89; Private, 28 


ASSESSMENT AMENDMENT AcrT, 1950 (c. 3).—Many detailed amendments 
are made to The Assessment Act, the most notable of which is the enactment 
of s. 98a authorizing the Minister to appoint a district assessor on the request 
of not less than two-thirds of the cities, towns, villages, and townships in a 
territorial district. By the resultant uniformity in assessment methods, there 
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would be a greater degree of equality in the distribution of costs in education, 
homes for the aged, and other matters now divided among the various munici- 
palities. “Revenue” is replaced by “normal rental value” as one of the criteria 
for assessing vacant land. Where there is a rotary system, it is now provided 
that all lands in the municipality must be re-assessed before the new figures 
may be used. 


ATHLETICS ConTROL AMENDMENT AcrT, 1950 (c. 4).—Amendments permit 
the Minister to impound money pending, rather than after, investigation. The 
Athletics Commissioner may now designate officials for any sport covered by 
the Act and may fix the fees to be paid to such officials. The power of the 
Minister to make regulations is widened. 


Aupit Act, 1950 (c. 5).—This is a complete revision of this Act de- 
signed to bring it into line with modern accounting and auditing practice. 
It also gives effect to a recommendation of the 1949 Public Accounts Com- 
mittee ensuring the Auditor’s independent position as a servant of the Legis- 


lative Assembly. Minimum requirements for reporting to the Legislative 
Assembly are established. 


AuxILiary CLAssEs AMENDMENT AcrT, 1950 (c. 6).—The Auxiliary Classes 
Act, R.S.O. 1937, s. 358, had permitted the establishment of auxiliary classes 
by certain boards for children under physical and mental handicap so long 
as their mental capacity was capable of development beyond that of a normal 
child of eight. The classes may now be extended to secondary schools and the 
amendment makes the Act applicable to all school boards and without re- 
striction as to location. 


Companies AMENDMENT Act, 1950 (c. 8).—Mutual insurance corpora- 
tions with guarantee capital stock may be licensed under the Act and this 
amendment provides that the investment powers of such companies must 
correspond with those of all other insurers. 


CONVEYANCING AND Law oF Property AMENDMENT Act, 1950 (c. 11). 
—Any covenant made after this amendment and which, but for this 
amendment, would be annexed to and run with land and which restricts 
dealing with or occupation of land because of the race, creed, colour, nation- 
ality, ancestry, or place of origin of any person is declared void. The amend- 
ment was passed after the decision of the Ontario Court of Appeal in Re Noble 
and Wolf, [1949] O.R. 503 (reversed on appeal [1951] S.C.R.64). 


Corporations Tax AMENDMENT Act, 1950 (c. 12).—The Act was 
amended with respect to employees’ pension funds, penalties on default in 
filing returns, and interest on arrears of taxes to correspond in principle with 
the provisions of The Income Tax Act (Canada). In addition, deductions are 
now allowed from income of the profits derived from logging operations tax- 
able under The Logging Tax Act, infra. 


DEPARTMENT OF MunicipaL AFFAIRS AMENDMENT Act, 1950.—Where 
a municipality is subject to Part III of the principal Act it could not be sued 
without the consent of the Ontario Municipal Board. By this amendment such 
requirement ceases when the Board has made an order providing for the 
refunding of the municipality’s debts or confirming an agreement between the 
municipality and its creditors. Other amendments deal with the registration 
of certificates of tax arrears. 
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DeEsERTED WIVES’ AND CHILDREN’S MAINTENANCE AMENDMENT Act, 1950 
(c. 15).—Maintenance payments, formerly payable weekly only, may now be 
paid at such intervals as may be deemed proper. The provisions dealing with 
rehearing of applications are clarified. 


Division Courts Act, 1950 (c. 16).—This is a consolidation and revision 
of the entire Act pursuant to the recommendations of a committee appointed 
by the Attorney-General in 1949. The principal amendments recommended 
by the committee and included in the Act are: (a) a revision, shortening, 
and simplification of garnishee proceedings; (b) a new provision for the 
making of consolidation orders with a view to assisting both a judgment 
debtor who has several Division Court judgments against him, and his creditors; 
and (c) revision and standardization of the practice in examination of 
judgment debtors. There are also many detailed amendments and revisions 
throughout the Act and many obsolete provisions have been dropped; awkward 
and ambiguous wording has been clarified; all forms have been dropped so 
that the rules may contain the forms; a number of time limits originating 
many years ago have been standardized at ten days, other limitations being 
brought into line. In general, a more compact and accessible Act has resulted. 
Where the claim is not a debt or money demand and no dispute is filed, only 
the quantum of damages need be proved. The practice of appeals to the 
Court of Appeal from a County Court is applied mutatis mutandis to appeals 
under this Act. The Act was proclaimed on April 1, 1950. ; 

Farm Propucts GRADES AND SALES AMENDMENT AcrT, 1950 (c. 19). 

Farm Propucts MARKETING AMENDMENT AcT, 1950 (c. 20). 

Live Stock AND Live Stock Propucts Act, 1950 (c. 37).—The first 
mentioned Act increases the power of the Minister to regulate the grading 
of farm products and now enables him to appoint graders. Live stock and live 
stock products, which were formerly included with farm products, are now 
dealt with under a separate Act in order to simplify and expedite administra- 
tion. The basic principles are unchanged. The Farm Products Marketing Act 
is amended to include products under both Acts. Some changes are made in 
the power of the Farm Products Marketing Board which may now fix only 
minimum prices and not fair prices. 


FirE DEPARTMENTS AMENDMENT Act, 1950 (c. 21). 

PoticE AMENDMENT AcT, 1950 (c. 54).—-The consolidations of 1949 are 
amended in some details. The Lieutenant-Governor-in-Council is no longer 
authorized to withhold provincial grants where the municipality has failed 
to provide funds required under a collective agreement, decision, or award. 
A more flexible pension plan is permitted. Grants are now made through 
the Department of Municipal Affairs but the principles remain unchanged. 


GAME AND FISHERIES AMENDMENT AcrT, 1950 (c. 22).—Many amendments 
have again been made to this Act, the most noteworthy of which is the 
repeal of s. 47, which required the approval of the Minister for any lease or 
licence to hunt game on any property. 


Hicu ScHoo_ts AMENDMENT Act, 1950 (c. 23). 

Pusiic ScHoots AMENDMENT AcT, 1950 (c. 65). 

SEPARATE SCHOOLS AMENDMENT ACT, 1950 (c. 75).—Among other amend- 
ments to these Acts, boards are authorized to provide pensions for employees 
(other than teachers and inspectors) and their families. Systerns of sick-leave 
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credits may be established for employees. Existing schemes are validated if 
they meet certain requirements. A high-school board must now, with certain 
exceptions, erect a high or vocational school in its district. 


Hicuway IMPROVEMENT AMENDMENT Act, 1950 (c. 24).—The principal 
amendment is the regulation by statute of certain matters dealing with con- 
trolled access highways formerly partially covered by regulation. No new 
building, fence, hedge, transmission line, gas pump, sign, notice, entrance 
way or gate may be placed on the controlled adjoining lands without a permit. 
The Minister may at any time require the removal or closing up of any such 
structure heretofore or hereafter placed or maintained upon such lands. 


HicHway TraFFric AMENDMENT Act, 1950 (c. 25).—S. 67a resolves any 
doubts that the consequence of suspension of permits and licences follows 
whether or not the person is the holder of a permit or licence. S. 67b changes 
the law established by Rex v. Vernile, [1950| O.W.N. 260, as to the effect of 
an appeal on suspension of licence or permit and detention of car. These are 
now postponed pending the appeal if a bond for production of the car and 
proof of financial responsibility are filed. Payment from the Unsatisfied Judg- 
ment Fund can be obtained only where the accident occurred in Ontario. 
Hitherto, in view of the limitation of action to one year from the accident, 
if action were brought and the plaintiff was unable to prove who the owner 
or driver of the vehicle was, he would have no recourse against the Registrar 
of Motor Vehicles after the dismissal of the original action under the hit-and- 
run sections if more than one year had elapsed from the time of the accident 
before such dismissal. By this amendment a further period of three months 
is allowed from the dismissal of the original action to institute proceedings 
against the Registrar. 


Houstinc DEVELOPMENT AMENDMENT AcT, 1950 (c. 28).—These amend- 
ments complement recent amendments to The National Housing Act (Canada) 
which permit federal and provincial authorities to join in housing projects by 
which costs, profits, and losses will be shared 75 per cent by the Dominion and 25 
per cent by the province. Provision is also made to permit municipalities to 


contribute to the provincial share of the cost and to participate in implementing 
such joint projects. 


Income Tax Act, 1950 (Ontario) (c. 29). 


INcomE Tax AGREEMENT Act, 1950 (c. 30).—The Income Tax Act is, 
for the most part, new. The former Act which had been suspended for some 
time is now repealed. The new Act levies an income tax on every individual 
resident in Ontario as defined in the Act of 5 per cent of the tax levied under 
The Income Tax Act (Canada) and sets up enforcement and administrative 
machinery. The relevant provisions of the federal statute are brought within 
the Ontario Act. The Income Tax Act (Ontario) has not yet been proclaimed. 
The Income Tax Agreement Act enables the Treasurer of Ontario to make 
an agreement with the Minister of Finance (Canada) on a rental or agency 
basis providing for payment to Ontario of an amount equal to 5 per cent of 


the taxes paid by Ontario residents under Part I of The Income Tax Act 
(Canada). 


INSURANCE AMENDMENT Act, 1950 (c. 31).—The limits on insurance 
on the lives of young children are increased. 
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Lasour Retations Act, 1950 (c. 34).—This Act which is based on the 
experience gained in the administration of the several labour codes is almost a 
complete revision of the former Act although retaining much the same basic 
principles, rights, and administrative procedure. The conditions of obtaining 
certification of a trade union have been changed and defined so that a trade 
union will be able to obtain a representation vote by showing that it has a 
membership of not less than 45 per cent of the employees in a bargaining 
unit, rather than a majority as before. A representation vote is required when 
the membership does not exceed 55 per cent. In determining whether or not 
the trade union has obtained a majority of those eligible to vote, absentee 
non-voting employees are not now considered eligible thus effecting an im- 
portant change in the former practice. A specific arbitration clause is now 
provided for collective agreements which contain no provision for final 
arbitration of disputes as to interpretation, application, administration, or 
alleged violation of the agreement. No collective agreement may discriminate 
against any person because of his race or creed. Consent to any prosecution 
under the Act must now come from the Labour Relations Board rather than 
the Minister. The practice of the Board as to secrecy of union records is made 
statutory. 


LEGITIMATION AMENDMENT AcT, 1950 (c. 36). 

Marriace Act, 1950 (c. 42).—The Marriage Act, last completely 
revised in 1921, is consolidated and revised. The revision clarifies existing 
principles and establishes some new principles. Civil marriage, to be solemnized 
by magistrates or county court judges, is permitted. Clergymen of unde- 
nominational groups may now be registered to solemnize marriages so long 
as the religious body to which they belong is permanently established both 
as to the continuity of its existence and as to its rites and ceremonies. Pro- 
vision is made (s. 11) whereby a married person, who is unable to prove 
the death of a missing spouse, may apply to a county court judge for an order 
that, for the purpose of obtaining a licence or the publication of banns, the 
missing spouse shall be presumed dead, but such order shall have no effect 
for any other purpose. The Legitimation Amendment Act, 1950 provides that 
the children of all such marriages shall be the legitimate children of the 
persons entering into such marriages for all purposes including inheritance 
on intestacy. 


Loan AND Trust CorporaTIONS AMENDMENT Act, 1950 (c. 38).—Trust 
campanies carrying on business in Ontario may now establish and operate 
common trust funds, i.e. funds in which moneys belonging to various estates 
and trusts in their care are combined for investment purposes thus giving greater 
diversification of investment and stability to the smaller estates and reducing 
administration costs. 


Loccinc Prorrrs Tax Act, 1950 (c. 39).—This Act imposes a tax of 
9 per cent on profits in excess of $10,000 derived from logging operations. 
By s. 11 of the Income Tax Act (Canada) this tax is deductible from the 
income of the same taxpayers in calculating the federal tax. A complementary 
amendment, to the Corporations Tax Act (supra), allows a deduction of the 
profits taxable under this Act from the income of the same taxpayers other- 
wise taxable under that Act. In result there will be for such corporations a 
larger tax payable to Ontario, a smaller tax to Canada, and in total a smaller 
tax. 
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Lorp’s Day (Ontario) Act, 1950 (c. 40).—This Act permits Sunday 
sports (excluding horse-racing) between one-thirty and six o’clock in the 
afternoon, which would otherwise be unlawful under the Lord’s Day Act 
(Canada), R.S.C. 1927, c. 123, provided that such sports and times are 
specified in a by-law passed by the council of any city, town, village, or town- 
ship after approval by the electors of such municipality of the principle of 
municipal regulation. 


Mininc Tax AMENDMENT Act, 1950 (c. 45).—The amendment revises the 
procedure for forfeiting mining lands, claims, and rights to the Crown on non- 
payment of acreage tax for at least two years. 


MunicipAL AMENDMENT Act, 1950 (c. 46).—This Act is again amended 
in many details. The Ontario Municipal Board is given power to dissolve a 
municipality in a territorial district or to detach a part thereof and dissolve 
it. Teachers may now become candidates for municipal councils. The Ontario 
Municipal Board may, on consent, authorize a municipality to issue de- 
bentures for money required, not only by itself, but also by any other munici- 
pality where under any general Act the cost of any project is to be shared 
by two or more municipalities. The Bonus Limitation Act is repealed and 
part thereof re-enacted as s. 405 (1) (f) of the Municipal Act. The Industrial 
Sites Act is repealed and re-enacted with some revision as s. 405 (la) of the 
Municipal Act. Instead of the approval of a county judge, the approval of 
the Department of Municipal Affairs must be obtained to sales of land 
purchased for industrial resale. Where there is an official plan in effect under 
The Planning Act, a municipality may, in a zoning by-law, provide that the 
land covered by the by-law cannot be used for such commercial or industrial 
purposes as may be specified, without approval. By-laws may be passed by 
cities, towns, and villages and townships bordering on a city having a popu- 
lation of not less than 100,000 to prohibit or regulate the retail sale in the 
streets or on adjoining vacant lots of fish and flowers. By-laws preserving or 
selling timber or trees on unopened original road allowances must be approved 
by the Minister of Lands and Forests. 


Ontario MunicipaL IMPROVEMENT Corporation Act, 1950 (c. 50).— 
This is a new Act establishing a crown corporation for the purpose of pur- 
chasing debentures issued by municipalities for water, sewage, garbage, and 
drainage works. The corporation may issue debentures on terms authorized 
by the Lieutenant-Governor-in-Council which debentures may be guaranteed 
by the province. 


PHarMacy AMENDMENT Act, 1950 (c. 52).—The amendment is designed 
to improve the training of candidates for registration as pharmaccutical 
chemists (druggists) under the Act by recognizing the four-year academic 
course in pharmacy. The Act is to come into force on proclamation. 


PLANNING AMENDMENT Act, 1950 (c. 53).—Where an official plan is 
in effect, the Ontario Municipal Board may declare that a by-law conforms 
with it if the general intent and purposes of the official plan are carried out 
notwithstanding minor deviations. Certain amendments are made in the 
requirements for approval of subdivision plans. 


Prepaip Hospitat AND Mepicat Services Act, 1950 (c. 56).—This Act 
provides for the registration and supervision, by the Department of Insurance, 
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of associations incorporated for the purpose of establishing, maintaining, and 
operating a hospital or medical service on a non-profit prepayment basis 
whereby any one or more of hospital, medical, surgical, nursing, or dental 
services or payment therefor may be provided to persons who become sub- 
scribers or members of such associations. The Superintendent of Insurance 
must be satisfied as to fairness of rates and compensation and of the establish- 
ment of proper reserves. The Act is to come into force on proclamation. 


Privy Counciz Appgats Act, 1950 (c. 57).—The Supreme Court Amend- 
ment Act (Canada) 1949, 2nd Sess. c. 37, abolished appeals to the Privy 
Council but preserved the right of appeal in litigation commenced prior to 
the proclamation of that Act. The Ontario Act repeals the relevant Ontario 
statutory provisions providing for appeals to the Privy Council except for 
litigation in process. 


ProvinciaL Parks Act, 1950 (c. 59).—This is the first general revision 
of this Act which was passed in 1913. Many obsolete provisions are deleted. 
The Act is brought into line with the present administrative practices of the 
Department of Lands and Forests without changing any principles. 


Pusiic AccounTiING Act, 1950 (c. 60).—The Act is new and establishes 
the Public Accountants Council for the Province of Ontario as a corporation 
whose function is to regulate the practice of public accountancy in Ontario 
by licensing persons to practise as public accountants. The Council is to be 
composed of 15 members, of whom 8 are to be appointed by the Institute 
of Chartered Accountants of Ontario, 5 by the Certified Public Accountants 
Association, both of which are qualifying bodies under the Act, and 2 by 
persons licensed under the Act and who belong to neither body. All persons 
who practised public accountancy in Ontario for more than one year before 
the licensing date set and are of good repute are entitled to be licensed 
under this Act even if not members of the qualifying bodies. All present 
members of such bodies are entitled to be licensed. A body corporate may 
not practise public accountancy. 


Pusiic Orricers’ Fees AMENDMENT Act, 1950 (c. 64).—Crown attorneys, 
division court clerks, and division court bailiffs are now authorized to retain 
the first $6,000 in fees of their offices rather than $4,000 as formerly. The latter 
two are equalized as to percentages to be paid to the Provincial Treasurer on 
additional fees. 

Racinc Commission Act, 1950 (c. 67).—The Act establishes the Ontario 
Racing Commission as a corporation with from three to seven members 
appointed by the Lieutenant-Governor-in-Council whose duties will be to 
govern, direct, control, and regulate horse-racing and race tracks in Ontario. 


Recistry AMENDMENT Act, 1950 (c. 69).—Registrars under the Registry 
Act may now retain the first $4,000 of their fees instead of $3,500. The 
Inspector of Legal Offices may now, by direction to be registered against the 
lands affected, prevent registration of deeds unless the provisions of s. 23 of 
the Planning Act have been complied with. 


Tue Seep-Potatoes Act, 1950 (c. 74).—This is a new Act the purpose 
of which is to enable growers of seed-potatoes to petition the council of the 
township in which they grow potatoes or, if in unorganized territory, the 
Minister, to establish restricted areas in order to control the kinds and grades 
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of potatoes grown in such area and to control the spread of disease in 
potatoes. 


Siricosts Act, 1950 (c. 76).—This is a new Act to control the hazard 
to health involved in silica exposure in industrial operations other than 


mining, to which control was formerly limited, and providing for medical 
examinations. 


SurroGATE Courts AMENDMENT Act, 1950 (c. 81).—There are a 
number of amendments to this Act. The Surrogate Court now has the same 
power as the County Court to enforce its judgments and orders in any part 
of Ontario and to punish for contempt of its orders. Appeals from the 
Surrogate Court may now, where the amount involved exceeds $200, go 
directly to the Court of Appeal in all cases, thus eliminating the former 
practice where, in certain cases, appeals went to a judge of the Supreme 
Court and then to the Court of Appeal. 


SurvivorsHip AMENDMENT Act, 1950 (c. 83).—The amendments to this 
Act were recommended by the Conference of Commissioners on Uniformity 
of Legislation. The short title is changed from The Commorientes Act to 
simplify reference. There is no change in principle, the amendments being 
made to clarify the intent of the Act in view of the reasoning of the House 
of Lords in Hickman v. Peacy, [1945] A.C. 304. 


Voters’ Lists AMENDMENT Act, 1950 (c. 87).—The Act has been 
amended in several details to facilitate early settling of voters’ lists to corres- 
pond with the earlier election date in many municipalities. 


Weep Controt Act, 1950 (c. 88).—This is a complete revision of this 
Act last revised in 1935. The powers and duties of local weed inspectors and 
district weed inspectors are clarified. Provision is made for newspaper notice 
instead of personal notice before noxious weeds growing on vacant lots are 
destroyed. 


WorKMEN’S COMPENSATION AMENDMENT Act, 1950 (c. 89).—It is now 
clear that an invalid child will continue to receive compensation so long as 
he remains an invalid and even after the parent has reached his expectancy 
of life. Schedules 1, 2, and 3 of the principal Act, setting out certain 
industries, diseases, and processes, are deleted. Under that Act they could 
be amended by the Lieutenant-Governor-in-Council and as a result the 
Schedules were not to be found in any one place. Under this amendment 
they will appear in the regulations in up-to-date form. 


J. S. Mmantx 


Toronto 
QuEBEC 

1950: 14 George VI: Acts passed 176: Public, 82; Private and Local, 94 

Bar Act.—C. 67 amends the Bar Act (R.S.Q. 1941, c. 262) to enable the 
Council of each section to appoint replacements for its members or batonnier, 
who cannot attend any sitting of the General Council. It deals with the 
jurisdiction of the Council of any section regarding disciplinary action and the 
procedure on appeal to the General Council. It gives the General Council 
power to appoint a committee to inquire, within one year, into fraud in bar 


examinations when there is any reason to believe that it exists, and, upon proof, 
to annul any diploma given. 
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Cities AND Towns.—C. 66 amends this Act (R.S.Q. 1941, c. 233) to 
provide that keepers of hotels, taverns, restaurants, etc. may not fill municipal 
offices if they have been holders of licences for the sale of alcoholic liquors in 
the municipality during the previous 12 months. 


Cope or Civit Procepure.—C. 73 amends Article 1152 of the Code of 
Procedure, concerning claims for rent and the class of action to be taken. 
C. 71 amends this Code concerning the recovery of assessments for the building 
or repairing of churches, parsonages, and cemeteries. 


Companies.—This Act (c. 70) transfers from the Provincial Secretary to 
the Attorney-General power to appoint inspectors. It also dispenses with the 
obligation of Part III companies (no share capital) to file an annual return 
with the Attorney-General. It will be sufficient if they file a secretary’s report 
with the Provincial Secretary. 


Courts oF Justice.—Cc. 50, 51, and 52 amend details of the principle Act 
(R.S.Q. 1941, c. 15) to enhance, extend, and facilitate the administration of 
justice in the province. 


Court, Recorpers.—C. 53 enables any municipal council, by by-law, to 
submit its territory to the jurisdiction of the recorders court of any other 
municipality within five miles. 


Courts, SoctaL Wetrare.—C. 10 amends the Courts of Justice Act 
(R.S.Q. 1941, c. 15) to give the Lieutenant-Governor-in-Council power to 
establish by proclamation for any city or town of 50,000 inhabitants a court 
to sit in cases coming under the Juvenile Delinquents Act (Canada) and in 
addition to have jurisdiction concerning: admission of children to youth pro- 
tection schools, certain matters under the Quebec Old Age Pensions Act, 
hospitalization of indigents, confinement and discharge of insane persons, 
adoption, infringement of municipal by-laws by children, and generally to 
advise on domestic problems. The Lieutenant-Governor shall appoint judges 


and a Chief Justice from the Bar of Quebec. 


Epucation.—C. 17 gives the Lieutenant-Governor-in-Council power to 
authorize the Provincial Secretary to use surplus education funds to assist any 
educational institution. C. 18 amends many minor provisions of the Education 
Act (R.S.Q. 1941, c. 59). C. 21 authorizes the Lieutenant-Governor-in-Council 
on recommendation of the Education Commission to authorize any school 
authority to borrow money on terms that the Lieutenant-Governor-in-Council 
shall set, such loans to be guaranteed by the Commission. C. 142 gives the 
University of Montreal a new charter to meet its expanding needs. 


E.ectricitry Boarp.—C. 54 amends this Act (R.S.Q. 1941, c. 16A as 
amended) to empower the Board to order any distributor of electric power to 
service any other or new territory. 


Executive Power.—C. 16 amends this Act (R.S.Q. 1941, c. 17) to create 
the office of Solicitor-General, and defines his powers. 


ExpROPRIATION.—C. 72 amends the Code of Civil Procedure concerning 
expropriation, so that all expropriation proceedings shall be dealt with in the 
district where the proceedings were homologated. 


Game Laws.—C. 65 was enacted to clarify game and hunting laws and to 
render procedure for their enforcement and the penalties under them more 
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effective. This Act prohibits the hunting of moose and certain other animals 
throughout the province at all times, except when and where the Lieutenant- 
Governor-in-Council gives his authority. 


Housinc.—C. 8 increases to $12,000,000 the subsidies in aid of the con- 
struction of family dwellings. 


Hypro-E.ectric Commission.—C. 39 authorizes the Quebec-Hydro Com- 
mission to borrow certain additional moneys. C. 40 gives the Commission a 
privilege on moveable and immoveable property ranking with the Crown for 
amounts due for supplying electric power. C. 41 adopts as a statute a contract 
entered into by the government and the Quebec-Hydro Commission. This 


contract leases and cedes certain water powers and installations to the Com- 
mission. 


INsuRANCE.—C. 36 provides that a commission of three may be set up to 
revise the Quebec Law of Insurance and Property Modifications, etc. C. 26 
amends the Quebec Insurance Act (R.S.Q. 1941, c. 299) to provide that a 
policy on the life of a child cannot provide benefits exceeding $200 if the 
child dies under the age of one year, with an increase of $200 in the benefits 
that may be allowed under such a volicy for each year of life the child com- 
pletes up to five years. 


Lotrery, Quespec.—C. 14 enables the Lieutenant-Governor-in-Council to 
authorize the holding of one lottery per year to increase provincial revenue in 
order to aid public health and education. 


MAsTERS AND SeRVvANTS.—C. 22 repeals provisions of the Cities and 
Towns Act (R.S.Q. 1941, c. 233) and the charters of Montreal and Quebec 
which gave authority to regulate the duties of masters to servants, apprentices, 
journeymen, labourers, etc. 


MENTAL Patients InstituTIons.—C. 31 replaces the Mental Patients 
Institutions Act (R.S.Q. 1941, c. 188). It concerns administration, treatment, 
transfer, visits, detentions, costs, and institutions of mental patients. C. 32, 
concerning mentally ill detained persons, authorizes the government to treat 
mental patients from other places of confinement. 


Mrninc.—C. 27 amends the Quebec Mining Act (R.S.Q. 1941, c. 196) 
to authorize a holder of a miner’s certificate to stake claims for other holders 
up to a total of 800 acres of lands north of the fiftieth degree of north 
latitude. C. 28 amends the tariff of concession fees. 


OrrictaL Fiac.—C. 3 confirms the government’s order-in-council, adopting 
as the official flag of the province a white cross on a sky-blue ground with a 
fleur-de-lis in vertical position in each corner. 


PUBLICATIONS AND Pusiic Morats.—C. 12 is an Act whereby every 
editor must submit a declaration concerning all prospective publications other 
than newspapers, etc. to the Board of Censors. 


Pusiic Curatorsuip.—C. 24 amends the Public Curatorship Act (9 Geo. 
VI, c. 62) to clarify and supplement the authority of the Public Curator, 
concerning property of mental patients, vacant successions, condemned persons, 
etc, 


| 
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Pusiic Orper.—C. 37 enacts that associations that admit police and fire- 
men to their ranks and are not exclusively composed of municipal employees 
ef the same category shall not qualify to negotiate a collective agreement. 


ScHoots—YoutH Protection.—C. 11 empowers the Minister of Social 
Welfare and Youth to recognize, upon application, certain schools as being 
suitable and in the best interest of children reported by a magistrate, upon 
the latter’s investigation, as being particularly exposed to moral and physical 
dangers. The Minister may authorize and sign an order admitting such a 
child to such a school. 


Trans-Canapa Hicuway.—C. 44 gives the Minister of Roads power to 
enter into agreements with municipalities to establish and construct a trans- 


Canada highway. 


Transport.—C. 55 amends the Transportation Board Act (R.S.Q. 1941, 
c. 16 as amended) to require every transport operator to obtain the authority 
of the Board to operate in a new field. C. 56 further amends this Act to 
extend the jurisdiction of the Public Service Board over tramways and auto- 
buses, and repeals the like jurisdiction of the Quebec Public Utilities Com- 
mission. 

Trust Companies.—C. 25 provides that trust companies may transfer 


their property, rights, or mandates only with the approval of the Lieutenant- 
Governor-in-Council. 


Water Course.—C. 59 amends the Water Course Act (R.S.Q. 1941, 
c. 98) by limiting the extent of expropriation of lands and servitudes for the 
installation of electric lines to those necessary for the installation and main- 


tenance of the equipment. Such expropriation requires the approval of the 
Lieutenant-Governor-in-Council. 


WarTER Power.—C. 60 gives the Minister of Hydraulic Resources power 
to grant the Aluminum Company of Canada Limited leases of hydraulic rights 
on the Péribonka River. C. 61 gives the same rights to The Lower St. 
Lawrence Power Company on the Métis River. 


Joun B. Ciaxton 
Montreal 


WESTERN PROVINCES 


(a) Alberta 
1950: 14 Geo. VI: Acts passed, 84; Public, 76; Private, 8 


CorporaTIon Income Tax.—Cc. 13 and 14 are based on corresponding 
changes in the Dominion Act and are designed to maintain uniformity between 
the provincial legislation and the Dominion Act as contemplated and agreed 
upon under the taxation agreement. C. 13 amends The Alberta Corporation 
Income Tax Act, 1947, which is not applicable to taxation years after the 
1948 taxation year. The amendments, however, relate to appeal procedure 
and appeals can still arise under the Act for some months to come. C. 14 
amends The Alberta Corporation Income Tax Act, 1949, which is applicable 
to the 1949 and subsequent taxation years for the duration of the Dominion- 
provincial tax agreement. 


Dentat AssociaTion.—The main purpose of an amendment (c. 19) to 
The Dental Association Act is to confer disciplinary powers on the governing 
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body of the Alberta Dental Association over its own members, subject to an 
appeal to a judge of the Supreme Court. 


FisHEeriEs.—C, 24 consolidates the provisions of a number of statutes. The 
Lieutenant-Governor-in-Council is given broad authority to make regulations 
governing, inter alia, the packing, handling, processing, storage, and inspection 
of fish (s. 5). No person is to operate a fishing station or cold-storage plant, 
buy, sell, or process fish or engage in the exporting of fish without a licence 
trom the Minister of Lands and Forests. 


Forest Reserves.—A new Act (c. 25) is designed to implement the terms 
of an agreement of June 19, 1947, entered into between the province and the 
Dominion and to establish the machinery and powers necessary to administer 
the forest reserves in the province. 


INsuRANCE.—An amendment to the Insurance Act doubles the limits of 
insurance on the lives of children up to the age of five and the limits are 
removed for children of the age of five and over (c. 32). 


Lasour.—The Alberta Labour Act, 1947, is extensively amended (c. 34). 
Inter alia, a new clause defining the term “employee” is added to exclude 
(i) “a manager or superintendent or any other person who, in the opinion of 
the Board, exercises managerial functions or is employed in a confidential 
capacity in matters relating to labour relations” and (ii) “a member of the 
medical, dental, architectural, engineering or legal profession qui alified to 
practise under the laws of the Province and employe d in that capacity” (s. 18). 
A new provision declares that a trade union or organization of employees, the 
administration, management, or policy of which is influenced by an employer 
so that its fitness to represent employees for the purpose of collective bargaining 
is impaired or which is dominated by an employer, shall not be certified as 
a bargaining agent and an agreement entered into by it shall not be deemed 
to be a collective agreement for the purposes of Part V of the Act (s. 19). 
Another amendment (s. 21) provides that, where a business is sold, the pur- 
chaser is bound by all proceedings relating to collective bargaining, concili- 
ation, and arbitration before the date of sale and the proceedings are to con- 
tinue as if no change had occurred. If the bargaining agent was certified, the 
certification remains in effect and if a collective agreement was in force the 
agreement continues to bind the purchaser as if it had been signed by him. 


LecIsLaTIvE ASSEMBLY.—The number of members of the Legislative As- 
sembly is increased from fifty-seven to sixty-one (c. 36). 


Liguor Contro..—Extensive amendments (c. 37) are made to The 
Government Liquor Control Act to provide, inter alia, for the licensing of 
distilleries within the province and for their supervision and inspection by the 
Liquor Control Board. These provisions are similar to those already applicable 
to breweries. 


Nursinc Service.—A new Act (c. 45) enables the Minister of Health to 
enter into agreements with the councils of municipalities for the purpose of 
providing nursing service of a preventive and emergent treatment nature to 
persons residing within the area covered by the agreement. The Department 
of Health and the municipalities are to share the cost of this service but the 
Department’s portion is not to exceed 60 per cent of the total cost. 


Or anp Gas Resources CoONSERVATION.—The Oil and Gas Resources 
Conservation Act and The Oil and Gas Wells Act have been amended and 
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consolidated (c. 46). Some of the provisions of the Drilling and Production 
Regulations issued under The Oil and Gas Wells Act have been inc orporated 
into the new statute. The Act applies to every well situate in the province 
whether made before or after the coming into force of this Act, notwithstand- 
ing the terms of any lease or grant from the Crown in the right of Canada or 
from any other person to the contrary (s. 4). The purpose of this Act is 
expressed to be “to effect the conservation of the oil and gas resources of the 
Province; . . . to prevent the waste thereof; .. . to regulate the drilling, 
production and abandonment of wells and all other operations for the pro- 
duction of oil or gas; and . . . to give each owner the opportunity of obtain- 
ing his just and equitable share of the production of any pool” (s. 3). 


Oxp Acre Pensions.—The province is empowered (c. 47) to enter into any 
new agreement with the Dominion which may be made necessary by an 
amendment to the federal Old Age Pensions Act. The agreement entered into 
between the Dominion and the province, dated June 24, 1949, is approved 
and confirmed. Under the new agreement the maximum pension is increased 
from $360 to $480 yearly. C. 48 provides that the supplementary allowance 
payable by the province to old age pensioners from June 1, 1949 to March 
31, 1950 is $7.50 per month and thereafter $10 per month. 


DRUGLESS PRACTITIONERS. 

Oprtometry.—TIwo new Acts regulate the practice of drugless therapy 
c. 21) and optometry (c. 49). The regulatory provisions of both statutes are 
similar. Each Act provides for a Board of Examiners of not more than ten 
persons to be appointed by the Lieutenant-Governor-in-Council, instead of 
being elected, for drugless therapy, by the Naturopathic Association of Alberta 
and appointed, for optometry, by the General Faculty Council of the Uni- 
versity of Alberta, as was the case formerly. Compulsory membership in the 
Naturopathic Association of Alberta and in the Alberta Optometric Associ- 
ation is to continue but licences to practise are now to be issued by the 
Department of the Provincial Secretary instead of by the respective Associa- 
tions and are to be issued when the applicant has been registered as a member 
of the Association after receipt by the Association of a certificate of qualifi- 
cation from the Board of Examiners. 


RENTAL Controt.—A new Act (c. 61) applies to all accommodation 
which is subject to rental control under the federal Wartime Prices and 
Trade Board Regulations and the orders thereunder on the date when this 
Act comes into force and to all accommodation which is made subje ct to this 
Act by order-in-council. It does not apply to “new construction” (defined to 
mean any building which, on January 1, 1947, was in process of being com- 
pleted by original construction or the original construction of which was 
commenced after that date) or to accommodation which has already been 
decontrolled or which is decontrolled by order-in-council (s. 3). The rent pay- 
able for accommodation subject to the provisions of this Act cannot be changed 
unless the landlord and tenant agree on the change or the Rental Control 
Board (established under the Act) fixes a just and reasonable rent pursuant 
to the provisions of the Act (s. 8). The circumstances under which the land- 
lord can recover possession in accordance with the law of the province are 
practically identical with the corresponding provisions of the federal regula- 
tions. Any accommodation becoming vacant after the Act comes into force is 
automatically decontrolled (s. 15). The Lieutenant-Governor-in-Council is 
authorized to bring any accommodation, other than new construction, under 
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control and is also authorized to decontrol any accommodation (s. 21). The 
Act is to come into force on proclamation. 


VEHICLES AND Highway Trarric.—One of the many amendments (c. 76) 
made to The Vehicles and Highway Traffic Act provides that the only person 
who may drive without a licence issued by the province is a person temporarily 
within the province who is permitted to drive by the law of the “country” of 
which he is a resident and who is touring for pleasure for a period not exceed- 
ing six months in a motor vehicle registered at his place of residence (s. 3). 


(b) British Columbia 
1950: 14 Geo. VI: Acts passed, 97; Public, 79; Private and Local, 18 


ConsuMER Crepit.—The operation of the Act is extended for one year 
fe. 12). 

SuprREME Court.—The number of puisne judges of the Supreme Court is 
increased from six to seven (c. 14). 


Municipat Evections.—The Municipal Elections Act is amended to pro- 
vide, inter alia, that a member of a municipal council is not to be disqualified 
during his term of office as a result of the expropriation of the property in 
respect of which he has qualified (c. 18). 


Hicuway DeveLtopMENT.—The Lieutenant-Governor-in-Council is author- 
ized to borrow $86,000,000 to be expended in the construction, improvement 
and paving of highways and bridges. The Act (s. 6) sets up a fund known as 
the “Highway Development Fund” from which the debt charges on the money 
borrowed under the Act are to be paid. The fund is made up of payments 
from the Consolidated Revenue Fund equal to three cents on every gallon of 
gasoline subject to tax under the Gasoline Tax Act on which no refunds are 
payable (c. 26). 


Hovustnc.—This new Act (c. 31) authorizes the Lieutenant-Governor-in- 
Council to enter into agreements with the Dominion government, Central 
Housing and Mortgage Corporation, and any municipality under s. 35 of The 
National Housing Act, 1944 (Canada) for the joint undertaking of projects 
for the acquisition and development of land for housing purposes and for the 
construction of houses for sale or rent, and to borrow $5,000,000 for such 
purposes. 





INSURANCE.—Several amendments recommended by the Association of 
Superintendents of Insurance are enacted (c. 33). The trafficking in life in- 
surance policies is prohibited (s. 2). The limits of insurance on the lives of 
children up to the age of five years are doubled and are removed for children 
of the age of five and over (s. 3). Another amendment prohibits a life insur- 
ance agent from inducing an insured to lapse, forfeit, surrender, etc., his 
policy in order to effect a contract of life insurance with another insurer. 


REAL-ESTATE AGENTS’ LiceNsinc.—Provision is made for the licensing of 
persons who sell real estate through display advertising. The Superintendent 
of Insurance is empowered to grant temporary licences. Another amendment 
permits the Lieutenant-Governor-in-Council to exempt certain classes of trade 
in real estate from the provisions of the Act (c. 41). 


MAINTENANCE Orpers.—The Act is amended (c. 46) to give a person in 
whose favour a maintenance order was made and to the Attorney-General a 


ee 
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right to appeal against the refusal by a British Columbia court to confirm the 
order. The machinery set up under the Deserted Wives’ and Children’s Main- 
tenance Act is made available for the enforcement of registrations and con- 
firmations of maintenance orders. 


Motor VEuHICLES.—The Motor Vehicles Act is extensively amended 
(c. 50). The age at which licences may be issued is raised from fifteen to six- 
teen years (s. 9). A system is inaugurated whereby drivers’ licences are to be 
issued for a five-year period. By making the licence expire on the anniversary 
of the licensee’s birth, the work of issuing licences will be spread throughout 
the whole year instead of being concentrated at one short period of the year. 
This section came into force on proclamation on January 1, 1951. Section 
57 of the principal Act, which made it an offence to “drive or operate a 
motor vehicle on any highway so as to endanger the life or limb of any person 
or the safety of any property,” is repealed (by s. 24) and the offence of “care- 
less driving,” i.e., of driving “without due care and attention or without 
reasonable consideration for other persons using the highway” is substituted 
therefor. This amendment is made necessary by such decisions as reer v. 
Bedard et al., [1949] 2 D.L.R. 446, in which it was held that s. 41(1) of the 
Quebec Motor Vehicles Act, R.S.Q. 1941, c. 142, making it an offence to drive 
a motor vehicle at a speed which might endanger life or property, though 
expressed in different terms, deals with the same subject and creates the same 
offence as s. 285(6) of the Criminal Code, and is therefore inoperative. 


PENSION Funp Societies.—A new Act (c. 55) authorizes the incorpora- 
tion of pension fund societies with power to set up pension funds for the 
employees of a company and its subsidiaries. The provisions of the Insurance 
Act are not to apply to societies incorporated under this Act. 


Po.ticE AND Prisons Recutation.—The Lieutenant-Governor-in-Council 
is authorized to enter into an agreement with the Dominion government for 
the policing of the province by the Royal Canadian Mounted Police (c. 57). 


AMUSEMENTS Tax.—The amount of the tax is reduced from 25 per cent 
to 17% per cent (c. 67). 


Hospitat Construction.—A new Act (c. 28) provides for the borrowing 
of $16,500,000 for the purpose of extending financial aid to hospitals to 
assist them in planning, constructing, and equipping hospitals. An amount 
equal to the proceeds from the amusements tax “in excess of 5%” is to be paid 
into a Hospital Construction Fund, to be applied in the first instance for pay- 
ment of interest charges on money borrowed under the Act. 


CorporaTION INcomME Tax.—Amendments largely similar to those noted 
under Alberta (supra) are enacted (c. 69). 


EsguimaLt & Nanatmo Raitway Taxation.—This new Act (c. 70) pro- 
vides for the imposition of a tax on land known as the “Island Railway Belt” 
of the Esquimalt & Nanaimo Railway Company. The tax is to apply to land 
in the belt when used by the company for other than railroad purposes or 
when sold, leased or alienated (s. 3) at which time the owner in fee simple of 
the land is to be taxed 25 per cent of its assessed value (s. 6). The tax is to 
constitute a first charge on the land (s. 7) and is to be payable in full within 
three months after assessment, with a discount of 10 per cent if so paid, or 
within ten years after assessment by instalments based on the ratio of the value 
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of the trees cut on the land during each year to the total assessed value of the 
land (s. 9). On a reference to the courts when the legislation was contem- 
plated, it was held by the Judicial Committee (Attorney-General for British 
Columbia v. Esquimalt & Nanaimo Railway Company et al., [1950] 1 D.L.R. 
305) that such legislation would be intra vires the province. It was held that 
the fact of a tendency to “pass it back” to the company through a lowering of 
the purchase price does not produce an indirect quality in the tax. “Whatever 
is ‘passed back’ in the form of economic consequence by way of reduction of 
purchase price, it cannot be the tax” (p. 324). 


(c) Manitoba 


1950: 14 Geo. VI, First Session 
Acts passed, 107; Public General, 67; Public Municipal, 32; Private, 8 


CHANGE OF NAME.—An amendment (c. 5) provides that a man or woman, 
whose marriage has been annulled or dissolved by any Canadian court or by 
an act of Parliament and who at the time of making the application is not 
married, may apply to the Provincial Secretary for a change of name, and 
for a change of the surname or given name of any of his or her unmarried 
infant children whose custody has been given to him or her by order of any 
Canadian court. 


Court oF Kino’s BEncu.—The number of puisne judges is increased from 
four to five (c. 11). 


DeFraMaTion.—The Act is amended to extend the protection of qualified 
privilege to a fair and accurate report of a meeting of commissioners author- 
ized to act pursuant to statute or other lawful authority. Another amendment 
provides that, where a report is entitled to qualified privilege under the Act, 
the same protection is to apply to a headline or caption in a newspaper re- 
lating to the report (c. 13). 


Forest Resources.—The Act is amended (c. 20) to authorize the Min- 


ister of Mines and Natural Resources to enter into agreements with the 


Dominion government for the protection, development, and utilization of 
forest resources in Manitoba. 


HEALTH AND Pustic We.Lrare.—The Minister of Health and Public Wel- 
fare is empowered (c. 22) to enter into an agreement with the Dominion 
government respecting the purposes for which any federal grant to the pro- 
vince for health and welfare is to be expended. 


Hicuway Trarric.—The Highway Traffic Act is amended (c. 24) to pro- 
vide, inter alia, that where a judgment against the Unsatisfied Judgment 
Fund has been obtained in an action in which the defendant did not file a 
defence, or did not appear, or consented to the judgment, the court, on the 
application of the Provincial Treasurer and on being satisfied that there may 
be a good defence to the action on the merits or that the damages awarded 
may be excessive, may order the judgment to be set aside, and add the 
Provincial Treasurer as a party defendant, and give him leave to defend the 
action. 


Hovusinc.—C. 27 repeals the Housing Act, 1946, and authorizes the pro- 
vincial government to make arrangements under s. 35 of the federal National 


Housing Act, 1944. 


———~_, 
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INSURANCE.—S. 6 enacts provisions identical with the Alberta legis- 

lation (supra). The Act is also amended to prohibit the Superintendent of 

Insurance from issuing an adjuster’s licence to a person who holds a certificate 

of authority as an insurance agent or a licence to act as a special insurance 

broker. No licensed adjuster is to employ any assistant in the adjustment of 
claims unless such person is licensed to act as an assistant adjuster (c. 28). 


Lasour Retations.—C, 31 provides that in the case of the amalgamation 
of merger of the businesses of two or more employers, the several certifications 
and the several collective agreements in force are to remain in force till duly 
terminated and the agreements are to be binding on the certified bargaining 
agents parties thereto and on the owner of the amalgamated or merged 
business. Where the certification of a bargaining agent is revoked and no other 
bargaining agent is certified in its place, the employer is permitted (by s. 2) 
to apply to the Board for an order authorizing the termination of any agree- 
ment in force binding on, or entered into on behalf of, the employees in the 
unit for which the bargaining agent was certified. 


Law oF Property.—C, 33 declares void every covenant made after the 
coming into force of the Act which would otherwise be annexed to and run 
with the land and which restricts the sale, ownership, occupation, or use of 
land because of the race, colour, nationality, ancestry, place of origin or 
creed of any person. This legislation is identical with that enacted in Ontario. 


Rectproca., ENFORCEMENT OF JUDGMENTS.—This statute (c. 43) enacts 
without modification the model statute prepared and adopted by the Com- 
missioners on Uniformity of Legislation in Canada. 


CorporaTION INcomE Tax.—The provisions of two amending statutes 
(c. 55 and c. 56) are similar to those noted under Alberta (supra). 


Trans-Canapa Hicnway.—The provincial government is authorized to 
enter into an agreement with the Dominion government providing for the con- 
struction, maintenance, and repair of the Manitoba section of such a high- 
way. All expenditures required to carry out the agreement are to be provided 
from the annual appropriation for highways (c. 59). 


Poot ELevators.—This Act (c. 65) declares that the Manitoba Pool Ele- 
vators having fully paid and satisfied all claims of the Manitoba government 
against the Manitoba Wheat Pool and the Manitoba Pool Elevators, all the 
assets of the Pool and the Elevators are released and discharged from all liens 


and charges created by a series of statutes in favour of the provincial govern- 
ment. 


WorkMEN’s CoMPENSATION.—The Act is amended (c. 67) to provide, 
inter alia, that the Board may permit treatment of an injured workman by a 
registered osteopathic physician or a registered chiropractor. 


AcroLocists.—A new private Act (c. 101) constitutes the Manitoba In- 
stitute of Agrologists as a body corporate. “Practising agrology” means teach- 
ing or demonstrating the science or art of agriculture or advising or conduc ting 
scientific experiments and research in relation thereto as a chief occupation. 
With certain exceptions provided for in the Act, no person is to practise 
agrology unless he is a member in good standing of the institute. The use of 
the term “agrologist” or of any abbreviation thereof by a non-member is pro- 
hibited, as is also the use of any descriptive term or acting in any manner as 
to lead to the belief that the actor is a member of the institute or entitled to 
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practise agrology (s. 15). Membership in the institute is open to graduates in 
agriculture of the University of Manitoba or of a university recognized by the 
senate of the University and to residents of Manitoba who, by passing exami- 

nations or otherwise, satisfy the council of management of the institute that 
they have the necessary qualifications (s. 11). Disciplinary powers of suspen- 
sion and expulsion are vested in the Sarton subject to an appeal to a judge 
of the Court of King’s Bench. 


1950: 14 Geo. VI, Second Session 
Acts passed, 6 

FLoop Re.ier.—Six Acts were passed at a special session of the legislature 
summoned to deal with matters arising from and related to the Red River 
Valley flood of 1950. The 1950 Flood Emergency Act (Bill 3) validates the 
measures taken and the moneys expended by the provincial government for 
which there was no or insufficient legal authority in the protection of, and 
mitigation of damage to, property and for the compensation of persons in 
respect of damage suffered by them by reason of the floods. The Greater Win- 
nipeg Dyking Board Act (Bill 4) confirms the inc orporation of the Greater 
Winnipeg Dyking Board and the agreements entered into by the province with 
the Dominion and with a number of municipalities for the planning and con- 
struction of emergency works to safeguard against the recurrence of floods in 
the Greater Winnipeg area and the removal of the temporary dykes and other 
debris. The Dominion is to bear 75 per cent, and the province 25 per cent, of 
the cost of such works. The Municipal Flood Emergency Act (Bill 5) authorizes 
certain municipalities to levy special taxes and to borrow money by the issue 
of debentures to mect expenditures arising from the floods and to pay their 
portion of the cost of the construction of dykes assumed by them under agree- 
ments entered into with the provincial government. 


(d) Saskatchewan 
1950: 14 Geo. VI: Acts passed, 110; Public, 101; Private, 9 


Vita. Statistics.—The model statute prepared and adopted by the Com- 
missioners on Uniformity of Legislation in Canada in 1949 is enacted (c. 13), 
with certain modifications. Subss. 3 and 4 of s. 11 of the model statute are 
altered to require the statement of a marriage to be forwarded to, and the 
registration to be made by, the Director of Vital Statistics rather than the 
division registrar and s. 47(1) provides a time limitation of two years for pro- 
secutions under the Act. The Act came into force on proclamation on January 
1, 1951. 

Corporation Income Tax.—The corporation tax legislation is amended 

c. 19) in the same manner as in Alberta (supra). 


Jurors AND Jurtes.—The Jury Act is amended (c. 23) to qualify women 
to serve and make them liable to serve as jurors in all cases, civil and criminal, 
which may be tried by jury. Registered nurses in actual practice are exempted. 
Any woman summoned for jury service may, by notice in writing, obtain 
exemption for a period of one year. 


INsuRANCE.—An amendment similar to that of Alberta (supra) is enacted 
31). 


Hovusinc.—The Housing Act is amended (c. 51) by the enactment of pro- 
visions similar to those noted under British Columbia (supra). The Lieutenant- 
Governor-in-Council is empowered to authorize the Provincial Treasurer to 


borrow $2,000,000 for the purposes of this Act. 


———EEE 
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LEASEHOLD REGULATIONS.—Under this new Act (c. 85) the rent in effect 
on March 31, 1950, on all housing accommodation for which there was a lease 
(defined as any enforceable contract for the letting or subletting, or any 
leave and licence for use, of any accommodation, whether orally or in writing) 
is to remain the maximum rent lawfully payable therefor, notwithstanding 
any change in tenancy (s. 3). Upon application by a landlord or tenant, or 
ex proprio motu, the Provincial Mediation Board, established under the Pro- 
vincial Mediation Board Act, 1943 (c. 15), may from time to time vary the 
rent on any such housing accommodation or any commercial accommodation 
for which there was a lease in effect on March 31, 1950 (s. 4). No tenant of 
any accommodation for which there is a fixed maximum rent is to be dis- 
possessed or evicted without an order of the Board (s. 7). A landlord and ten- 
ant may agree to a rent in excess of the fixed maximum rent, but such agreed 
rent is not to be charged or paid unless approved by the Board (s. 12). The 
Board is given wide powers, inter alia, to prescribe the grounds on which any 
fixed maximum rent may be varied and the grounds on which leases may be 
terminated, and to exempt any person, accommodation or lease wholly or 
partly from the provisions of the Act (s. 8). The Act binds the Crown in 
right of the province. 


WorKMEN’s ComMpPENSATION.—The minimum amount of compensation 
payable in cases of death or permanent disability is increased (c. 91). 


Trapve Unions.—The Trade Union Act is amended (c. 92) to empower 
the Labour Relations Board to fix and determine the monetary loss suffered 
by any employee discharged contrary to the provisions of the Act and to re- 
quire the employer to pay to the employee the amount fixed and determined 
by the Board. This amendment is enacted to overcome the decision of the 
Saskatchewan Court of Appeal in John East Iron Works Ltd. v. Labour Re- 
lations Board of Saskatchewan, [1949] 3 D.L.R. 51, that “while the Board 
may require an employer to pay the monetary loss suffered by a discharged 
employee, yet in order to fix, determine and recover the amount thereof, the 
employee must have recourse to the Court” (p. 61). The Act is also ame -nded 
to remove the doubt expressed by the Court in the same case that the Act did 
not expressly prohibit the discharge of an employee for union activity. Another 
amendment provides that where an employer disposes of his business as a 
going concern, any of his employees at the time of such disposal, who become 
employees of the person acquiring the business, and their new employer are to 
be bound by any subsisting collective bargaining agreement affecting the em- 
ployees and their former employer. 


Conso.twwatinc Acts.—The Legislature has amended and consolidated a 
number of statutes which have been frequently amended (in some cases 
annually) since the last general revision of the statutes in 1940. Several of the 
important ones follow: 


EpucaTION AND HospItTa.izaTion Tax.—This Act (c. 20) amends and replaces 
The Education Tax Act, R.S.S. 1940, c. 55, and provides that one-third of the 
proceeds of the sales tax levied under the Act is to be used for hospitalization 
purposes. Hence the short title of the Act is changed to The Education and 
Hospitalization Act. 


Co-operaTivE Associations.—The Co-operative Associations Act, R.S.S. 
1940, c. 179, is consolidated and extensively amended (c. 66). Every co- 
operative association whether incorporated under a general or special act of 
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the Legislature is retrospectively deemed, since its incorporation, to have had 
capacity to accept extra-provincial powers and rights (s. 13). Ss. 43-53 pro- 
vide for the management and supervision of every co-operative association by 
at least three directors. New Parts III, IV, and V, dealing respectively with 
production associations, community service associations, and housing associ- 
ations, are added. 


DeserRTED Wives’ AND CHILDREN’S MAINTENANCE.—A new Act (c. 73) re- 
placing The Deserted Wives’ and Children’s Maintenance Act, R.S.S. 1940, 
c. 234, provides additional machinery for the enforcement of maintenance 
orders (ss. 13-17) by commitment to gaol, garnishment proceedings, and 
charging the land of the husband or parent. The parties are made competent 
and compellable witnesses against one another (s. 25). No limitation con- 
tained in any statute or law is to bar or affect the right to take proceedings 
under the Act or enforce an order made thereunder (s. 32). 


De.inquency.—An Act Respecting the Correction and Prevention of De- 
linquency (c. 89) repeals and replaces The Gaols Act, R.S.S. 1940 c. 313, 
The Industrial School Act, R.S.S. 1940, c. 318, and Part Il of The Child Wel- 
fare Act, 1946. The Act sets up a Youth Guidance Authority consisting of the 
Director of the Corrections Branch of the Department of Social Welfare and 
Rehabilitation, the chief juvenile probation officer, the superintendent of the 
Saskatchewan Boys’ School (the new name for the Industrial School for 
Boys), and a psychiatrist (s. 8) to examine and supervise the treatment of 
juveniles committed or voluntarily admitted to the Boys’ School (s. 9). The 
Youth Authority is also given power to direct the release of juveniles from 
the School on parol (s. 11). The Juvenile Court is divided into two sections, 
the adjudication division, presided over by a district court judge or police 
magistrate, to examine the evidence adduced and determine whether a juvenile 
has committed a delinquency (s. 16), and the disposition division consisting of 
the Youth Authority and a police magistrate, to determine what treatment a 
pare nile who has been adjudged a delinquent is to receive for his correction 
. 18). Provision is made for the voluntary admission to the Boys’ School of 
an apparently incorrigible juvenile at the written request of his parents or 
guardians, where the chief probation officer after examining the juvenile 
recommends a period of examination and training in the School and the 
Youth Authority approves the request (s. 42). The Act also sets up an Adult 
Guidance Authority, whose composition is similar to that of the Youth Au- 
thority (s. 45), to pass upon the recommendations for parole of persons com- 
mitted to provincial correctional institutions on indeterminate sentences 
(s. 46). In addition, the Adult Authority is empowered to admit into any 
correctional institution having a classification centre (whose personnel is 
to include a social worker, a psychologist, an educationist, and a psychiatrist) 
any person considered by the Authority to be suitable for examination and 
guidance and who voluntarily makes written application for admission through 
the chief adult probation officer (s. 73). 
MisceLLaNneous.—The Municipal Hail Insurance Act, R.S.S. 1940, c. 142 is 
consolidated (c. 44). A new Act (c. 64) replaces the Land Utilization Act, 
R.S.S. 1940, c. 192. The Mental Hygiene Act, R.S.S. 1940, c. 238, is replaced 
(c. 74). The Game Act, R.S.S. 1940, c. 251, is replaced (c. 76). The Fur Act, 
R.S.S. 1940, c. 252, is replaced (c. 77). The Public Health Act, R.S.S. 1940, c. 
264, is replaced (c. 81). 
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Minimum Standards of Judicial Administration: A Survey of the Extent to 
which the Standards of the American Bar Association for Improving the 
Administration of Justice Have Been Accepted throughout the Country. 
Edited by A. T. VANDERBILT. Judicial Administration Series. New York: 
The Law Center of New York University for the National Conference of 
Judicial Councils. 1949. Pp. xxxii, 752. 


Tuts work is a statistical commentary in exhaustive detail on procedural 
mechanisms and methods used and followed in the vast organization of judicial 
tribunals throughout the United States. It arises out of the appreciation by 
outstanding members of the bench and bar of anachronisms which disfigure 
the formal features of the administration of justice, as well as a nation-wide 
movement, under the leadership of judicial councils, to eliminate them. This 
condition, in a land otherwise consecrated to change and ever more change, 
is a bit surprising, and as the editor, Arthur T. Vanderbilt, Chief Justice 
of New Jersey (whom we had the pleasure of listening to at the annual meet- 
ing of the Canadian Bar Association at Halifax in the middle thirties) remarks, 
it exemplifies “one of the strangest phenomena in the law,” the general indif- 
ference of the legal profession to the continuance of procedural inheritances 
which have grown into serious impediments to justice. As to most of them, 
it should not perhaps be so surprising after all; where the function of law 
is so deeply implicated in the administration of property, an ingrowth of 
mechanisms in a sensitive technique tends to take on a character of innate 
fitness; they become absorbed as intimate and familiar and, as means or tools, 
identified with the actor himself. As late as 1906, to a brilliant address on 
“The Causes of Popular Dissatisfaction with the Administration of Justice” 
by a young man named Roscoe Pound, the American Bar Association is said 
to have given a “frosty reception.” 

As one might imagine, considering the vastness of the stage and its history, 
these remnants of the mystique of law are encountered more or less in all the 
States. In part, they owe their longevity to the break in the aristocratic 
tradition of officialdom attributed to the Jacksonian régime; in the conception 
of democracy then introduced, public offices, whatever the historical justifica- 
tion, are subjects for periodic distribution; they are not only part of the 
spoils belonging to a victorious political party, but part of a public stockpile 
in which the individual is entitled to share; and there is no reason why 
judgeships generally should be exempt from this any more than the office, 
say, of a pound keeper. As a prominent member of the Dominion cabinet, 
long since deceased, once remarked, since every lawyer has to pass the same 
examinations, what is the difference who are called to the courts? And when, 
as in some States a century or more ago, men became entitled to practise 
law virtually by declaring their desire to do so, the judicial settlement of 
disputes by routine office holders became a familiar practice. The inevitable 
tendency of this was to deepen the association of law with popular opinion, 
seen in earlier days in the ultimate courts of the legislatures. 

Some of the details examined in this volume do not at first sight seem to 
be of national concern. Rule-making with us is a matter generally to be dealt 
with by the courts themselves; and, with the example furnished by the Judi- 
cature Acts, we have in these features been the beneficiaries of an advanced 
development. But the rule-making authority in the United States raises 
questions of jurisdiction as well as of the enlightened exercise of it. Professor 
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Wigmore has declared that “the legislature (federal or state) exceeds its 
constitutional power when it attempts to impose upon the judiciary any rules 
for the dispatch of the judiciary’s duties”; and that “all legislatively declared 
rules for procedure, civil or criminal, in the courts are void, except such as 
are expressly stated in the Constitutions.” What obviously is sought is flexi- 
bility and simplicity and one can understand the frustrations when rules are 
kept, as they so frequently are, within legislation. 

Such matters as the selection of jurors, trial practice, including discovery, 
special findings by juries, partial new trials, and so on, and various problems 
in the law of evidence are examined minutely. In the tremendous volume of 
business conducted in the courts, the accumulation of minor rigidities can 
itself become the source of dissatisfaction; but the items in question are of 
greater significance and require a more sensitive response to their need for 
amelioration than general indifference or legislative inertia can give. 

Some of the topics are of special interest. There is the pretrial conference. 
This is an informal proceeding held before a judge, preferably in open court; 
admissions of fact and documents are made, exhibits marked, issues agreed 
upon, and pleadings amended to conform to them. Its object is to define and 
restrict the area of contest and to enable the court as well as the parties to 
enter upon the trial more fully prepared to deal with the real controversy 
than otherwise would be the case; it goes much beyond the order of directions. 
Of examination for discovery which seems to be provided for in most of the 
States and in the federal courts, it is said, quoting a committee report, that 
the subject needs “no further exposition in support of the rules since the 
right of discovery goes to the essence of the trial as a search for truth as 
contrasted with the now outmoded view of the trial as a mere sporting 
contest.” It is of interest that Massachusetts, outstanding in its quality of 
judicial administration, limits discovery to written interrogatories. The super- 
intendence of the effective working of the superior courts as a whole has 
become, too, in many jurisdictions, a matter of necessity; authority for this is 
generally vested in the chief justice; and in keeping dockets cleared, in equal- 
izing the tasks imposed on judges, and in securing proper facilities for their 
work, the ordinary methods of good executive direction are imported. 

In a comprehensive manner, the administration of inferior courts is re- 
viewed. Perhaps the most prominent feature in this connection seems, strangely 
enough, to have arisen largely out of the invention of the internal combustion 
engine. Automobile travel is now a great national addiction, and in its in- 
dulgence the country is one; but for the rules governing it and their enforce- 
ment, the country is a confederation. Evidently, widespread abuses have 
crept into the practices of traffic courts and have provoked a demand for 
greater uniformity of regulations and higher standards in the courts admin- 
istering them. 

The most striking matter is perhaps the selection and critical appraisal 
of judges in higher courts. That for judicial office there should be an appeal 
to the electorate, associated with the fortunes of a political group, and that 
the tenure of office should contemplate the continued success of that group, 
clashes a bit with our settled notions, even though in the generality of appoint- 
ments in this country the previous political affiliations of the appointee are 
not wholly irrelevant. In the federal courts judicial appointment is by the 
President, subject to confirmation by the Senate, and is for life, and in some 
States the legislature elects; but for the great majority, judges are elected 
by popular vote for fixed terms. In Delaware the constitution requires that 
not more than a majority be appointed from one political party; and in 
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New Jersey there is an observed tradition of bipartisan selection. The various 
devices, in the “checks and balances” tradition, to which resort has been made 
to escape some of the very objectionable features of direct popular appeal, 
are good examples of the American process. By interim appointments, by 
non-partisan nominations, by bipartisan endorsements, and by formal ‘and 
informal consultations with the bar, ameliorating influences are introduced. 
The latest plan offered by the American Bar Association calls for something 
like this: the appointment to vacancies is made by the governor or some other 
elected official, from a list of candidates proposed by a special constitutional 
committee or board: at the end of a certain term, the appointee must submit 
to a ballot on which the only vote possible is an affirmative or negative answer 
to the question whether the candidate shall continue in office, and if the 
answer is favourable, his tenure is extended for another term and so from 
time to time. These seeming patchworks of compromise are qualifications both 
of popular appeal and executive choice: the first, almost a fetish of general 
opinion, and the second, an object of constitutional suspicion. 

The most arresting of the statistics grow out of what is virtually a con- 
stitutional convention, the subjection of all public officers to unrestrained 
exposure and criticism. Here we see the members of courts brought under 
appraisals of judicial conduct of every conceivable kind by a group of judges, 
lawyers, and law school professors who approach these questions with the 
analytical thoroughness characteristic of American method. In eleven juris- 
dictions, two-thirds at least of the trial bench are found by a characteristic 
poll generally to be satisfactory to the bar and to the public. In seven states, 
the entire appellate bench is acceptable and in another, the percentage goes 
down to two-thirds. In thirteen jurisdictions generally “judicial decisions are 
considered just, judges are considered fair, independent, impartial, are not 
thought to be customarily arbitrary, subject to political or personal influence 
or timid in their judgments”; but in some other jurisdictions these weak- 
nesses are found. For several states, the criticism was limited to the standard 
of learning. In states of popular election, at least one-half of the personnel 
of the trial bench were reported to be generally satisfactory to bar and public 
and in fifteen of them 85 per cent or more were considered adequate; but 
opinion as to mental capacity is more critical. In some cases, judges participate 
in partisan politics and use patronage for their own political benefit, the 
canons of judicial ethics notwithstanding. All this is of a piece with a recent 
article in the Atlantic Monthly which classified members of the Supreme 
Court according to a statistical treatment of their opinions in certain classes 
of appeals as being “for or against” fundamental rights of accused persons; 
and with analyses of their mental and other backgrounds which from time to 
time appear in well-known publications. Article 1812 of the Civil Code of 
Turkey seems apposite to these considerations: ““A judge must not enter upon 
a judgment when his mind is confused by misfortune which will prevent sound 
thinking, like sorrow, grief, hunger and excessive sleepiness.” 

We see here the fierce light of publicity that beats down upon the per- 
formance of judicial functions as part of social management in the Republic. 
It implies a certain distrust of the exercise of any authority and exhibits the 
conviction that the touchstone of democratic government lies in the justifica- 
tion of reason and nothing short of that. There does not seem to be present 
generally toward the judicial administration the acceptance of a powerful 
pervading tradition of impersonal judicial attitude; and there appears to be 
a somewhat frequent absence of mild austerity or dignity, or of an atmosphere 
of detachment from controversial turmoil. These notions are special aversions 
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of legal “realists”: they introduce falsity; they embarrass suitors and wit- 
nesses; they defeat justice at the threshold of decision, the ascertainment of 
fact. Judges, of course, are human beings who must exercise their faculties 
within the mental structure which nature and training have provided; and it 
is absurd to attribute to them either omniscience or a mystical liberation from 
the impedimenta of nature. But with every respect for these brilliant minds, 
there is a difference between the substance of disciplined impersonality in a 
man who should be more capable than the vast majority of his fellows in 
attaining it, even clothed in a cast that over the centuries has come to be 
associated with the seat of justice, and the abracadabra of mystery and 
technique in procedural language and methods of courts. Decision is a serious 
process; and a court is a tribunal of justice to which suitors should be able 
to look as to a place of redress, into which they may enter as into a temple. 
But it is not dignity or a black gown or an air of solemnity, which ought 
to be merely the visible emblems of good manners in a sober proceeding of 
reason, that terrify suitors or lead them to distrust of courts; it is, as the 
realists rightly claim, largely the hocus-pocus of the unreality and strangeness 
of formalisms, and the crude treatment of witnesses by which they are made 
at times to feel that the spectacle before them is not the ascertainment of 
truth but an ill-mannered act of verbiage in a forensic melodrama. The 
stereotyped objections and the artificiality in which rules are clothed, which 
so often govern the course of trials, are, at least to the writer, far more to be 
deplored than reserve and restraint even to drabness of colour in these pro- 
ceedings. Whether the older tradition, qualified, should be or can be satis- 
factorily cultivated under popular election must be left to experience. 

In the administration of law generally, if one may be permitted to hazard 
an opinion at this distance, there may be a tendency toward over-emphasis 
of the letter and the form rather than the spirit and the substance; and many 
of the methods and practices may seem bizarre to us. Yet when all criticism 
is made, this massive survey reflects only one aspect of an amazing ferment 
and absorption in research and scholarship in law throughout the country. 
Here are the leaders of the legal life of the most powerful community in the 
world dedicating themselves to a thoroughly rationalized and enlightened 
legal order resting upon an informed public opinion. The objectivity of 
magistrates and courts and the mature appreciation of the function of rules 
are the result only of generations of discipline in high conceptions of civic 
duties. Laws are futile without trained intelligence and integrity in enforcing 
them. Only an ingrained tradition can keep elevated the public attitude toward 
and participation in the dispensing of justice. Without that, written codes of 
ethics are worse than useless; with it, they are unnecessary. To establish such 
a strength of tradition and to bring it to the standard sought in the United 
States is a stupendous task; and to achieve it in the conditions of such a 
diversity of peoples and philosophies and laws is a task possible only to the 
energies and capacities of such great citizens as have undertaken it. 

Ivan C. RAnp 
Supreme Court of Canada 
Ottawa 


Current Legal Problems. II. 1949. III. 1950. Edited by G. W. Keeton and 
G. ScHWARTZENBERGER. London: Stevens & Sons [Toronto: The Carswell 
Co.]. 1949; 1950. Pp. x, 288; viii, 305. $5.25 each. 

Apart from the standard of excellence which the material in the present series 

continues to maintain, the objectives and manner of accomplishing those 
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objectives seem, to this reviewer, of first rate importance. “Continuing educa- 
tion” for members of the profession is a currently popular label in this country 
—a recent import from the United States. The practising profession’s view of 
continuing education can be seen from a report of an extremely able committee 
of the Canadian Bar Association developing that field, and in which the 
subject matter of the programme is described as “a matter of tactics and 
procedure in the conduct of a client’s business.” That continuing education 
is viewed essentially as a study in “know-how” is shown by the emphasis on 
existing techniques and methods of becoming proficient in all the existing 
technicalities of litigation and corporate practice. Without detracting in the 
least from the importance of such programmes, it may be doubted whether 
they should be classified as educational in any true sense of that term. Perhaps 
it is not surprising that, with “continuing education” in the hands of the 
practising profession, emphasis should be concentrated on existing technique 
as an essential to speedy monetary return. The question is part of the broader 
problem of legal education about which much has been written in this 
country but concerning which comparatively little has been accomplished. 

There is a real need for members of the profession to keep in touch with 
current problems presented by society and which call for solution by law. The 
profession exists to assist in finding such solutions and, to the extent that it 
concentrates on existing techniques and ignores the possibility of improvement 
and change, it forfeits its claim to be styled a profession. It is to the university 
law schools that we must look for leadership in bringing to the attention of 
members of the profession, anxious to perform their role as trouble-shooters, 
the pressing problems of modern society with suggestions for their solution. 
The Faculty of Laws of University College at London is to be congratulated 
on performing this role so well since 1946. The idea of having weekly public 
lectures on current legal problems was a definite contribution to professional 
life in bringing the work of the academic lawyers to the broader field of the 
practising profession. In 1948, in order to make these lectures available to a 
wider audience, publication of the present series was commenced and the 
second and third volumes show that there is no flagging of energy nor, 
apparently, lack of interest in this laudable English experiment. 

The fact that each year some fifteen or sixteen lectures on current problems 
ranging through criminal law, property, domestic relations, jurisprudence, 
constitutional law, public and administrative law, can be prepared and 
delivered, in the main, by members of one Faculty, is a remarkable comment 
on the revitalized spirit pervading legal education in England. It seems to 
this reviewer that the American and Canadian teacher of law perhaps spends 
so much time on actual instruction of students and the preparation of materials 
for use in class that he deprives himself of the opportunity of doing work of 
the kind exemplified in these two volumes. Whether teachers on this side of 
the Atlantic have placed undue emphasis on class work will not be argued 
here. It is a fact, however, that despite the wealth of material appearing in 
the too numerous American law journals, there has been comparatively little 
concentration on problems of the sort discussed in these books prepared, not 
for the expert, but for the general improvement of law and of lawyers. 

It is encouraging to note that the English law schools can enlist the support 
of such men as Lord duParcq, Lord Porter, and Lord Norman to give lectures 
in both the series sponsored by the Faculty at University College and to the newly 
founded society of graduates of the Faculty of Laws of University College 
known as the Bentham Club. It is even more encouraging to find such an 
eminent judge as Lord Porter questioning what most members of the profession 
calmly assume to be pillars of the criminal law temple. Thus, he wonders 
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whether in all criminal cases evidence of a prisoner’s character should not be 
admitted; he further thinks that all the rules carefully drafted to exclude 
confessions elicited by the police may be giving an undue benefit to criminals 
at the expense of society. It is refreshing to find a judicial mind raising 
problems of this nature instead of glorifying the existing rules as things beyond 
change and question. The difference between this type of “continuing 
education” and that which is currently popular in this country is apparent. 
Continuing education as it is understood here would re quire a re-emphasis of 
all rules excluding everything that is relevant in a criminal case, and a thorough 
knowledge of the means to take advantage of every rule which has been 
devised over the centuries for the protection of the guilty. 

It would be folly to single out from some thirty-one lectures contained in 
the present two volumes any specific one or more as deserving of comment. 
They are, naturally, rather uneven in character and treatment as one might 
expect. What is important is that, each year, questions of private, public, and 
constitutional law are considered and suggestions thrown out for solution 
without any dogmatizing on the part of the lecturers. The fact that a different 
programme is carried on in each year gives content to the word “continuing.” 
We have often wondered what our Canadian-American “continuing” educa- 
tionists are going to do when they have run a the gamut of existing techniques. 
That sort of thing can only be done once. Problems which must be solved 
by the law have an unfortunate habit of going on for ever. 

It is to be hoped that the present series will have a wide circulation in 
Canada. Canada needs to see what can be done for the profession and public 
by a forward-looking university school of law. The Faculty at University 
College are performing an admirable service for our English colleagues which 
should be used to advantage in this country. 

Ceci: A. Wricut 
School of Law 


University of Toronto 


The Law of the United Nations: A Critical Analysis of Its Fundamental 
Problems. By H. Kevsen. The Library of World Affairs, 11. Published 
under the auspices of the London Institute of World Affairs. London: 
Stevens & Sons [Toronto: The Carswell Co.]. 1950. Pp. xviii, 903. 
$22.00. 

Because of the nature of this book, perhaps one of the most useful things I 
can do for a Canadian audience is to say something of the auspices under 
which it appears and to report briefly on the author’s explanation of his 
purpose in writing it. The London Institute of World Affairs was founded 
in 1934. It is a self-governing, independent, research and teaching organiza- 
tion. It seeks to achieve its objects by the promotion of conferences, lectures, 
discussion groups, and research, and by publication of treatises such as the 
present one. It is unofficial and committed to no particular party and no 
particular ideology. Its membership is international, and it is financed by 
the subscriptions and donations of its members and by the income from its 
activities. 

Professor Kelsen, who is now Professor of Political Science at the Univer- 
sity of California, is an old friend of all those interested in jurisprudence and 
in the study of international and comparative law. He is justly famous as the 
founder of the Vienna School of Jurisprudence which during the twenties and 








REvieEws oF Books 139 


early thirties was so greatly influenced by him. This book is in his own words 
“a jurisuc, as contrasted with a political approach to the problems of the 
United Nations.” He takes the 111 articles ot the Charter of that organization 
and analyses them in a scientific way, in the sense that he objectively sets out, 
not what drafters intended them to mean or say, not even what he thinks they 
mean or would like them to mean, but all of the various possible meanings 
together with the views taken by interested parties as to their interpretation 
and, where they exist, the interpretations or decisions of the official and law- 
applying bodies, i.e., the law-makers, and the courts or tribunals. His preface 
in which he explains and sets forth this approach is a most interesting little 
essay on law and its interpretation and is well worthy of careful study by 
every lawyer. 


As the author points out, law is not an end in itself but a means, or a 
specific social technique, for the achievement of ends determined by politics. 
Since law is formulated in words and words have frequently more than one 
meaning, interpretation of the law, that is determination of its meaning, 
becomes necessary. Traditional jurisprudence distinguishes various methods 
of interpretation: the historical in contrast to the grammatical, an interpreta- 
tion according to the spirit in opposition to a literal interpretation keeping 
to the words. None of these can claim preference unless the law itself pre- 
scribes one or the other. Sometimes even one and the same method, especially 
the so-called grammatical, leads to contradictory results. It is incumbent upon 
the law-maker to avoid as far as possible ambiguities in the text of the law; 
but the nature of language makes the fulfilment of this task possible only to a 
degree. Applying this statement or these facts to the origins and current 
operation of the Charter of the United Nations, one begins to have a better 
understanding of the disputes, disagreements, and controversies which have 
marked the meetings and the workings of that organization from San Fran- 
cisco to date, and which will mark it in the future. 


In further explanation of his purpose and point of view, Professor Kelsen 
states: 


The fact that legal norms as formulated in words have frequently more than one 
meaning is the reason why every legal instrument has its own life more or less in- 
dependent of the wishes and expectations of its begetters. That the law is open to more 
than one interpretation is certainly detrimental to legal security; but it has the advantage 


of making the law adaptable to changing circumstances without the requirement of 
formal alteration. 


The view that it is the function of interpretation to find the “true”? meaning of the 
law is based on an erroneous concept of interpretation: the task of a scientific com- 
mentary (like the present book) is first of all to find by a critical analysis, the possible 
meanings of the legal norm (law or legal instrument) undergoing interpretation; and 
then to show their consequence leaving it to the competent legal authorities to choose 
from among the various possible interpretations the one which they for political reasons 
consider to be preferable and which they alone are entitled to select. A scientific inter- 
pretation has to avoid giving countenance to the fiction that there is always a single 
“correct” interpretation of the norms to be applicd to concrete cases. This fiction, it is 
true, may have some political advantages. 


No political advantage, however, can justify the use of a legal fiction in a 
scientific commentary in order to declare an interpretation which from one or 


another subjective point of view may be more desirable as the only objectively 
“correct one.” 
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This is the type of principle and point of view which motivated the 
author in his preparation of this book. As can be imagined they suggest 
interesting sidelights on the attitudes of the U.S.S.R. and other states in 
respect of the Security Council and the veto and in respect of the South African 
attitude towards views of the United Nations on Southwest Africa. Because 
of the number and the variety of the issues raised in the 111 articles of the 
Charter and in the other fundamental documents of United Nations organiza- 
tions the book is essentially a reference book, but as such it is invaluable and 


the author is to be congratulated upon the service he has rendered by making 
this work available. 


N. A. M. MacKenzie 


University of British Columbia 


Constitutional Amendment in Canada. By P. Gerin-Layorr. With a foreword 
by R. M. Dawson. Canadian Government Series, R. M. Dawson, editor, 


3. Toronto: University of Toronto Press—Saunders. 1950. Pp. xliv, 340. 
$5.50. 


Tuere has long been wanted a book of this nature by a local scholar, who 
could bring to the subject a real and comprehensive knowledge of history— 
for the matter lies deep in the years—skill in the law—thus avoiding the 
amateur disquisitions all too common—and a balanced mind, judicial, realistic, 
and non-tendentious. It is a real pleasure to welcome Mr. Paul Gérin-Lajoie’s 
treatise, which is characterized throughout by those qualifications to which we 
have already referred. The whole subject has been distorted by an absence of 
realism; and too often partisan aims and “wishful thinking” have obscured 
matters of vital importance to the Canadian people. No one can have 
followed the minute literature or sat through endless conferences on the issues 
without welcoming the learned author’s volume. He is a young Montreal 
lawyer, a graduate of the University of Montreal in 1942, and a Doctor of 
Philosophy as a Rhodes Scholar. He is of learned literary ancestry in this 
field; and it is not often that a young man in his first book achieves such 
distinction as is here evident. It is a justification—much needed, some may 
say—for sending Canadians to study at Oxford. Mr. Gérin-Lajoie has lost 
none of his inheritance and apparently has had the wisdom to benefit from 
his travels, without losing his ancestral moorings. We may be forgiven these 
general words of welcome; but the book is such a breath of fresh air in a 
thick and unhealthy atmosphere that we make no apologies whatever for 
them. 

First of all, the learned author sets his foundations right and true by 
laying down clearly what is meant by the constitution of Canada, and within 
that meaning he keeps clear in every chapter that Canada is a federation—and 
a peculiar one at that, with its own idiosyncratic contributions to a difficult 
and tantalizing form of government. It is well to emphasize this point, for 
experience has often led us to wonder, as we have read the literature and 
listened to the disquisitions, if the form of Canadian government is too often 
either forgotten or brushed aside, and solutions sought which might never 
have been offered were the fundamental facts carefully estimated and never 
forgotten. If we always could remember that Canada is a federation, with 
its own peculiar divisions of race, religion, and culture, and must remain a 
federation of this nature, then we might well be spared much literature and 
words, vitiated by theory and obsessed by doctrine. Mr. Gérin-Lajoie realizes 
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all this—his entire treatise is informed by it, illuminated by realism and that 
practical wisdom so dear to the Greeks. He never gets lost in the mists of 
desires to realize—a sore trouble to those who have to try to find practical 
solutions to practical and factual problems. 

Then, the learned author proceeds to examine how past amendments 
were secured. In fourteen acute subsections he has carried out his purpose, 
with a fine objectivity and wide and comprehensive knowledge. We are 
not greatly enamoured with past dealings in constituent matters as guides 
to the solutions, but if the author had done nothing more, he has placed all 
these matters in their due historical place, and there will be no excuse for 
future misinterpretations, whatever their purpose may be. These sections are 
admirable in their width and in their judicial summing up. What does appear 
is that in actual reality, if not necessarily in practice, the provinces may be 
entirely at the mercy of the federal legislature and cannot hope—a most 
unreasonable and unreal hope—for protection at Westminster. We believe 
that at long last the provinces realize their precarious position, and the 
unanimous demand for a constitution Canadian in its essence and provided 
with an agreed constituent Canadian machinery is due to this realization 
from which may come solutions in the latter connection out of the present 
federal-provincial conferences, to which references are made in the long 
introduction. 

Finally, suggestions are made for methods of amendment. We are precluded 
from examining them in detail owing to our connection with the present 
discussions. We can at least say this, that they will receive careful consideration 
at the cabinet level, and that they are the product of an approach to which 
we referred at the beginning of this review. They contain, then, admirable 
realistic suggestions. ‘There are no ideal solutions. Whatever may come— 
and we believe they will come—the solutions will be based on a realization 
that there are no norms for changing a federal form of government, while 
analogies drawn from the United States and Australia are not such as would 
provide any help, since in both those countries the constituent powers, while 
logical enough in the fundamental instruments of government, are singularly 
ineffectual in actual workings. It may be that the Canadian solution will 
present an element of rigidity. But, if this be so, it will be made in Canada, 
the result of Canadian federalism, indeed the price to be paid “to have a 
Canada at all’’ as the learned author bluntly states it. 

The appendices contain the Statute of Westminster (due for amendment), 
some statements by leading public men, and the proposals of March, 1936. 
An excellent bibliography (carefully selected and not made from a card-index) 
and a full index complete a suggestive, judicial, and wise volume, which we 
welcome. 

We have not thought it necessary to go into minute details in this review. 
There are places where we may disagree with the author in emphasis and in 
conclusions. To have gone into these would serve at the moment no useful 
purpose. What we have been concerned with is the objectivity of the approach, 
the mastery of the materials, the wisdom of expression, and, above all, that 
essential realization of the real nature of our form of government. In the 
light of these virtues, we leave it to others to comb the pages for critical 
details. The issues in reality are matters of statesmanship not of law, and 
Mr. Gérin-Lajoie has produced in many respects a manual for statesmen. 


W. P. M. KENNEDY 
School of Law 


University of Toronto 
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Negligence in the Civil Law: Introduction and Select Texts. By F. H. 
Lawson. Oxford: At the Clarendon Press [Toronto: Oxford University 
Press]. 1950. Pp. xvi, 341. $5.25. 
Tue last few years have brought remarkable progress in the interest taken 
by legal scholars in the study of comparative law. This has already led to the 
development of new courses on comparative law in a number of leading 
British and American universities. The fullest course so far appears to be the 
LL.B. course in Comparative Law at the University of Melbourne. The Uni- 
versity of Toronto School of Law is, however, developing a course of similar 
scope, to which the proximity of a civil law system (in Quebec) should give an 
added stimulus. The greatest difficulty so far has been the absence of 
adequate material accessible to the average student. For one of the most 
interesting subjects for comparative study, Professor Lawson’s book will be of 
great assistance. He has collected a number of comparative texts and prefaced 
them with an introduction of 80 pages. The lion’s share goes to Roman texts, 
and in particular to the Lex Aquilia. This is followed by extracts from con- 
temporary foreign codes which include the parts dealing with tort or delict of 
the French, Quebec, German, Swiss, Italian, and Soviet civil codes. It is 
particularly valuable that the Roman, French, German, and Italian texts are 
given in the original. Translations are provided for all except the French 
texts, “on the assumption that one cannot hope to study modern law com- 
paratively without some knowledge of French.” Footnotes give some guidance 
to essential differences or parallels, for example, between the Quebec and 
French civil codes. This part is followed by a number of extracts from leading 
French tort cases, and from notes written by leading jurists on these cases. This 
is a recognition of the influence which “doctrine” enjoys in the civil law 
systems. It will be gratifying to Canadian lawyers that the last part gives 
extracts from Canadian statutes. Two Ontario statutes, the Negligence Act 
and the Highway Traffic Act, are followed by the reprint of a detailed article 
by Mr. J. Green on automobile accident insurance legislation in Saskatchewan. 
The author’s introduction provides, in a very concise manner, a great deal 
of food for thought. Apart from the comments on Roman law it is particularly 
interesting in its comparison between the approach of German, French, and 
English law to the problem of a general principle of tort liability, and of the 
kind of interest deemed worthly of legal protection. The section on strict 
liability, while interesting on the evolution of French law, is rather weak on the 
comparative evolution of English law. There are brief notes on Rylands v. 
Fletcher and a casual reference to Read v. Lyons, but no attempt to trace 
the increasing approximation of strict liability to fault liability in English 
law. Nor is there any reference to American law. However, as the book is 
entitled Negligence in the Civil Law, this is probably a minor weakness. 
Teachers and students of comparative law will certainly welcome this book 
and hope for many more of this type. To Canadian lawyers the present volume 
is of particular interest. 
W. FRIEDMANN 
School of Law 
University of Toronto 


Reason and the Law: Studies in Juristic Philosophy. By M. R. Conen. 
Glencoe, Ill.: The Free Press [Toronto: Burns & MacEachern]. 1950. 
Pp. vi, 211. $3.50. 

Tuts is a collection of fourteen essays, all but one of which are reprints and 
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seven of which (totalling about 50 pages or one-quarter of the book by volume) 
are book reviews. The book has no preface to explain who put it together or 
why. It serves the purpose of collecting between the covers of one volume some 
of the author’s miscellaneous essays. It does not purport to say whether this 
is or is not all of Professor Cohen’s essays which might have been reprinted. 

The title Reason and Law may be misleading. A more accurate title 
would be “Jurisprudential Fragments.” The book makes no attempt to 
analyse or explain legal thinking as such in any of its various manifestations. 
Being a collection of scattered essays, it hits a number of legal problems with 
all the order and arrangement of a charge of buckshot. Each individual 
essay is itself well integrated, and the author is well informed in matters 
biblical, philosophical, sociological, and jurisprudential. He reasons, and 
closely too, concerning some of the persistent problems which confront those 
who think about law. He has a fondness for stating opposing extremes and 
trying to stand on middle ground between them. For instance, in answering 
the question of what makes law law, the author, after preliminary excursions 
into semantics, finds that the sheriff or policeman as well as the moral or 
ethical ideals of the time and place are both necessary ingredients in the 
picture. 

The essays approach law from philosophy. The author shows no great 
interest in the history or analysis of ordinary legal conceptions or techniques, 
although he is interested in the analysis of fundamental problems. His philo- 
sophy is a tolerant sophisticated naturalism shot through with a dash of passion- 
ate liberal egalitarianism. The author in my opinion shows more power of 
both exposition and analysis in chapters 3 (‘“Absolutisms in Law and Morals”) 
and 4 (“Kant’s Philosophy of Law”) than in the other essays. In chapters 
8 (“Should Legal Thought Abandon Clear Distinctions?”) and 9 (“ Law and 
Lawyers”), both book reviews, our author, a sharp logician, shows highly 
developed powers of criticism. 

Even the fragmentary structure of this book does not quite conceal Pro- 
fessor Cohen’s perceptive powers. He understood the corrupting tendency of 
power over one’s fellowmen, and in this connection incorporates into his 
text Santayana’s story of the provident wolf who turned shepherd in order to 
guarantee himself a supply of fresh lamb. He also understood Kant’s early 
diagnosis of separate national sovereignty as the cause of war. This was for 
Kant merely a deduction from his fundamental principle of the function of law 
and he did not develop it. Kant’s conclusion, which is irresistible and may be 
reached by historical or contemporary observation as well as by logical deduc- 
tion from the nature of law, unfortunately did not commend itself to the 
draftsmen of the Covenant of the League of Nations or the draftsmen of the 
Charter of the United Nations. 

M. M. MacIntyre 
Faculty of Law 
University of British Columbia 


Rating Valuation Practice. By P. R. BEAN and A. Lockwoop. Second edition. 
With a foreword by H. B. WituiaMs. London: Stevens & Sons ['Toronto: 
The Carswell Co.]. 1950. Pp. xvi, 343. $7.75. 


I have read with great interest the second edition of this guide for assessing 
officers and appraisers in England and Wales when determining uniform 
assessments for taxation purposes. The co-authors, with their usual character- 
istic thoroughness, cover the subject minutely and well. The subject-matter 
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is a forerunner of advanced thinking in a practical way on a scientific tax 
base that has been the goal of the foremost municipal minds on the continent 
and should be heralded as an outstanding contribution to the vast quantity 
of material published in the assessment and taxation field. 

The laws governing this important phase of municipal administration are 
usually set down in inflexible detail and are dealt with in a technical way. 
The book simplifies for its readers and would-be disciples the matter of in- 
terpretation of such laws and the procedure to follow in rating, de-rating, 
the preparation of the valuation lists, and the correction of such valuation lists. 
The explanations outline with clarity the various Rating and Valuation Acts, 
and in particular the changes applicable under the Local Government Act, 
1948, which in many respects tills new ground and clarifies and corrects many 
of the abuses so apparent in taxing statutes, such as real property that evades 
or escapes taxation, being exempt by statute. 

An aspect of the Local Government Act, 1948, referred to in this book, 
that merits special mention, is the system or basis of payment of governmental 
grants, the purpose of which is to bring the financial resources up to a certain 
minimum. The government approach is as novel as it is simple and should 
ensure greater equity in taxation than is obtainable within most provinces of 
Canada, where population, expenditures, and local assessment in the main 
are the bases on which grants are made. While the intention no doubt may 
be otherwise, the scriptural injunction, “Unto him that hath shall be 
given,” appears to hold true. The existing local system appears to be bonusing 

assessable wealth rather than assisting those in a less favourable financial 
position. The assessable wealth of realty applicable to each of the local 
authorities in England and Wales is determined by following uniform methods 
and principles, instead of each local authority acting independently and 
computing the wealth of assessable real estate within its borders on a different 
basis. 

The simpler the method of determining grants the more readily the fair- 
ness or unfairness of their distribution can be ascertained from the point of 
view of equity. Concisely, their basis provides for ascertaining the average 
assessment per head in the county or county borough, and the assessment 
per head of weighted population in England and Wales, and multiplying 
the differential in value by such number of heads of weighted population, 
on which is applied the tax rate of the municipality, thereby determining 
grants payable by the government. For example, dealing with this subject 
as though it referred to the province of Ontario, if the assessment per head 
of weighted population for a municipality was $1,000 and the combined 
average for the entire province was assumed to be $1,200, the differential 
would be $200. If the weighted population of the mythical municipality was 
10,000, we would have ($200 x 10,000) a figure of $2,000,000 which, 
multiplied by a hypothetical tax rate of 30 mills, fixes the municipal grant at 
$60,000. 

This method offsets the advantage that one municipality has over another 
in the matter of grants, where such grants are based on expenditures, because 
of the former having within its boundaries a more favourable class of assess- 
able real estate. The new method, I believe, will exert a levelling influence, 
since, except for accessibility, location would not seriously handicap commerce 
or industry from a standpoint of taxation. The logical result, therefore, in 
my opinion, if the scheme were followed in Ontario would be the decentraliza- 
tion of commercial-industrial assessment with beneficial effects for the whole 
of the province. 

A further achievement of monumental importance is the transfer from the 
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local municipal level of government to the central or higher level of govern- 
ment (in Canada this would be the provincial level of government) of the 
responsibility of making, amending, and defending the valuations of property 
for local rates. This resulted in the abolition of the various valuation and 
assessment committees and the appointment of new appeal tribunals, a step 
which should be regarded as an innovation of major significance. I predict 
that this important change will be watched with increasing interest by local 
municipal authorities everywhere. The true value of this progressive move is 
uniformity of the valuation or appraisal methods to avoid as far as possible 
inequality in assessments over the entire area. This will have further beneficial 
effects in addition to the one already mentioned, as it will deal with assessments 
as they relate to the whole area, having regard to all circumstances rather than 
the individual communities. The assessment, therefore, would not be influenced 
by local financial needs or other allied considerations. 

Although the laws in respect to assessment and taxation differ to some 
extent in every country, the basic principles remain the same, each juris- 
diction endeavouring to reach a similar objective by taking a slightly different 
route. It is with interest, therefore, that I discovered in reading Rating 
Valuation Practice that the procedure suggested in determining values is very 
similar, where applicable, to those used by Toronto assessors. 

The valuation tables included in the book will prove invaluable to 
municipal officers and to students seeking guidance and information on the 
valuation of property. In summation, I would say without hesitation that the 
book under review covers comprehensively all the essential or difficult prob- 
lems that may confront valuators or administrative officers in England and 
Wales from day to day in the performance of their duties. While perforce it 
must be scientific, its simplicity of application should commend it to all. 


A. J. B. Gray 
City Hall 


Toronto 


British Nationality: Including Citizenship of the United Kingdom and Colonies 
and the Status of Aliens. By C. Parry. London: Stevens & Sons [Toronto: 
The Carswell Co.]. 1951. Pp. xx, 216. $7.75. 


Wuen the sixth edition of Dicey’s Conflict of Laws, under the distinguished 
general editorship of Mr. J. H. C. Morris, was in preparation, Mr. Clive 
Parry, of the Faculty of Law in the University of Cambridge, was entrusted 
with the task of revising the chapter on nationality as it appeared in the fifth 
edition of Dicey, and his revision was in the hands of the printers when the 
new British Nationality Act of 1948 became law. At once there arose new 
and complicated problems of a thorough recasting of his revision and of 
framing new rules, comments, and illustrations, in the manner of Dicey, 
embodying an entirely new law of citizenship for the United Kingdom and 
the colonies. These complications opened once more an original debate among 
the editors of the sixth edition as to whether the topic of nationality ought to 
appear at all in a treatise on the conflict of laws; and these discussions became 
complex when it was strongly urged that the profession had become accustomed 
to look in Dicey for information on the subject and this quite apart from the 
niceties of logical classification. Finally, a compromise was reached by the 
decision that the topic should be dealt with as a supplement, and Mr. Parry’s 
treatise is the outcome of that decision. We can say with confidence that the 
decision was eminently wise, for Mr. Parry has provided, in the manner of 
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Dicey, a complete treatment of the law of nationality, which, in rule, comment, 
and illustration, works out with great skill the difficult provisions of the Act 
of 1948 and of the remarkable provisions of the Ireland Act of 1949 (both 
Acts are printed in the appendixes) under which the Republic of Ireland 
was declared not to be a foreign country and its citizens not foreigners. What- 
ever we may think of the Dicey method, we can at once say that it can be 
seen at its best in Mr. Parry’s admirable treatise. The law before 1949 is 
succinctly reviewed and the law as it is today is treated under the various 
categories of British nationals, under the acquisition of citizenship of the 
United Kingdom and colonies, under the loss of that citizenship, and under 
the status of aliens. There is an admirable table of cases (with complete 
references to the Reports), and an equally admirable and comprehensive 
table of all the apposite statutes from 1343 to the Newfoundland (Conse- 
quential Provisions) Act of 1950. In addition, there is a table of the necessary 
statutes of the Commonwealth countries and of the Republic of Ireland, with 
full references. 

To review adequately a work of this nature would in reality require as 
much space as the text itself, and is, of course, impossible. This, however, must 
not be taken as an excuse for a “mere” casual notice. A careful examination 
of the treatise convinces us that Mr. Parry has placed all students and practical 
lawyers in his debt. Within the limits of his method, the rules are stated as 
clearly as possible and the comments and illustrations are not merely models 
of exposition of the rules, but, with the admirable notes, are full of critical 
observations and of the implications which may arise out of situations in 
which the law is none too clear. The truth is that the complete abandonment 
of a common British nationality has given place to a variety of laws, and this 
has made Mr. Parry’s task one requiring great care, wise and judicial thought, 
and balanced and often very tentative statements. As we read the book we 
admired more and more his successful accomplishment; and we feel confident 
that his treatise will be widely read and referred to not only in the United | 
Kingdom, but in the Dominions and in Ireland. It is certainly a learned | 
treatment of a subject, originally complicated, of intricate and devious import 
in the light of all the recent legislation both in the United Kingdom and 
overseas, and of implications from the older law. It will, we are confident, 
at once take its place as a reliable and suggestive guide and we are grateful 
to the distinguished author and we congratulate him, with great respect, on 
a piece of work carried out with such skill. Doubtless we may disagree with | 
some of his conclusions, but to mention our disagreements would take us too 
far afield in relation to a work built on the Dicey method. We are convinced, 
however, that he has made us all his debtors. 
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W. P. M. KennNepy 
School of Law 


University of Toronto 


An Historical Conspectus of Roman Law, 753 B.C. to A.D. 1948. By R. W. 
Lee. London: Sweet & Maxwell; Toronto: The Carswell Co. 1948. 
Pp. iv, 44. 75c. 

Cupidae Legum Juventuti: The Elements of Roman Law, with a Translation 
of the Institutes of Justinian. By R. W. Lee. London: Sweet & Maxwell; 
Toronto: The Carswell Co. Reprinted with corrections, 1949. Pp. xxiv, 


477, and Index. $6.25. 








Reviews oF Books 147 


TWENTY-FIVE years ago (the reviewer’s experience runs thus far) a teacher 
of Roman law in English or Canadian schools could count upon his students 
having some basic knowledge of Roman history and of subsequent historical 
development in Europe. A quarter of a century has seen radical changes 
in educational methods—and not all of them have been for the better. Any 
series of lectures on Roman law or comparative law must begin today with an 
historical outline, to remind a few students of what they learned in high school, 
and to acquaint other students with what they ought to have been taught. 

There is no lack of good text-books of this sort; but they are generally 
too detailed and comprehensive to be used otherwise than as books of 
reference. In his Conspectus Dr. Lee covers, in forty-four pages, the essentials 
of the historical development of Roman law from its primitive origins to its 
most modern usage; and he has produced a tiny book which is not only 
correct in details, and admirable in arrangement, but also extremely readable. 
Students of Roman-Dutch law will find the book of great value, but so will 
students of the relations between common law and civil law in Canada, and 
so will all students and lawyers who appreciate the need for a fuller knowledge 
of the fundamental bases of a jurisprudence that shall transcend merely local 
and national concepts. 

Dr. Lee’s Elements was very favourably received by the profession on its 
first appearance. It has already been reviewed in this Journal. The present 
reprint embodies a few corrections, the afterthought of the author or the 
result of suggestions made by critics and friends (the terms are here synony- 
mous). 

This book, which follows an English technique of exposition made familiar 
to us in such books as Poste and Moyle, is emphatically the best text now 
available in English for a first-year course in Roman law. The reviewer has 
used it in classes ever since its first appearance, and has found nothing better 
adapted to the needs of the undergraduate student. To suggest that a 
lecturer will find it advisable to augment the text by appropriate quotations 
from the Digest, or by a systematic exposition of such legal concepts as error, 
culpa, dolus, is not to imply a criticism of Dr. Lee’s book; for this is an 
elementary treatise, and must be regarded as such. Where further study is 
desirable, the author’s other works will supply material in rich measure. 

The systematic study of Roman law seems to be on the wane on this 
continent as in England. This coincides with the decline in classical studies. 
One need not be a mere laudator temporis acti to deplore this tendency. The 
best corrective is to supply text-books of impeccable scholarship and beautiful 
English in the classical tradition—and that is what Dr. Lee has done. 


F.C. A. 


Encyclopedia of Criminology. Edited by V. C. BRANHAM and S. B. KuTasu. 
New York: Philosophical Library. 1949. Pp. xxxviii, 527. $12.00. 


Tue editors of this book have accomplished their stated object, to prepare “a 
single compact volume which would give a reasonably thorough view of the 
entire field of Criminology with all important viewpoints and disciplines repre- 
sented.” Criminology is a comprehensive subject to which many disciplines 
contribute. These disciplines have little in common except that part of their 
work involves from time to time the subject of crime. Thus, in criminology 
there is the radiologist whose daily work is mainly concerned with medical 
problems of diagnosis and treatment, but who is called upon occasionally to 
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assist in a difficult case of identification of a corpse. Similarly, the haemotolo- 
gist, who is primarily concerned with blood dyscrasias, may find himself a 
temporary criminologist when he is called upon to assist in the determination 
of a legal action in which the paternity of a child is disputed. Again, the psy- 
chiatrist is concerned primarily with the alleviation of mental illness, but is 
concerned with criminology when he is asked for an opinion regarding the 
responsibility of an accused person or for advice relating to the sentence of a 
convicted criminal. It is apparent that criminology is a composite study, 
utilizing the facilities of such varied disciplines as anthropology, psychiatry, 
sociology, law, and penology. 

The editors have made an admirable selection from these various fields 
by publishing articles prepared by sixty-one contributors who are authorities 
in their chosen subjects. The resulting volume is not large: it is dwarfed by 
a single volume of Dr. Karpman’s Case Studies in the Psychopathology of 
Crime. In the course of a few minutes, the reader can acquire a superficial 
acquaintance with, let us say, the study of “psychopathic personality” and 
if he is desirous of pursuing the subject in more detail, he is assisted by a 
bibliography which is appended to each article. It is inevitable that a small 
volume dealing with such a comprehensive subject cannot make reference to 
even major studies which come within the ambit of criminology. It is doubtless 
inevitable that studies outside of the United States, for the most part, are 
omitted. 

The article on “expert testimony” falls below the standard set by the 
other contributors. A judge or lawyer or expert witness reading the article on 
this subject will expect to find an authoritative treatise on such matters as 
the qualification of an expert witness, the difference between opinion and 
factual evidence, the privilege or protection of the witness, the use of text- 
books and perhaps some up-to-date commentary on some of the unsettled 
questions arising out of the use of the lie detector, blood tests in affiliation 
cases, the use of psychiatric evidence, and similar subjects. Instead of this he 
will read ten pages of material such as the following: “What we have been 
saying so far may be summarized thus: The whole world, by which we are 
surrounded, may be divided into a world of things and one of humanities. In 
making this statement, it is necessary to see that human beings may be com- 
posed of parts like anatomical parts, physiological functions or psychological 
functions that may be isolated and therefore be considered as things, while 
on the other hand documents or other material facts may participate in what 
we call human existence. Humanistic facts are also amenable to objectivation.” 

It would enhance the value of the volume if the names of the contributors 
were followed by the page reference to the parts of the volume containing 
their contributions. 

K. G. Gray 
Department of Psychiatry 
University of Toronto 


History and Sources of the Common Law: Tort and Contract. By C. H. S. 
Firoot. London: Stevens & Sons [Toronto: The Carswell Co.]. 1949. 
Pp. xviii, 446, $11.50. 


Tuts latest contribution to the study of legal history consists of a series of short 
introductory pages of descriptive and analytic narrative followed by selected 
cases, statutes, and legal literature illustrative of the early struggles in the 
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development of the common law. The sensible way to review any book that 
is substantially anthology is to set out a comprehensive table of contents and 
let the reader judge for himself whether the material would be useful for any 
purpose to which he might wish to put the book. Limitations of space demand 
some other treatment and I propose to confine myself chiefly to an evaluation 
of this kind of text and readings for student use. 

Part One deals with the history of tort. There are nine chapters, touching 
on all the standard categories excepting replevin, “once of great importance 
but now almost a closed chapter in the law,” and fraud and conspiracy, 
“where, despite their current importance, historical continuity is lacking.” 
Part Two deals with contract, and the seven chapters touch on debt, covenant, 
and account, the evolution of assumpsit, and consideration. There is also a 
valuable chapter, in my opinion the most valuable in the book, on the 
developments outside the common law before the sixteenth century. 

Apart from the fascination that the romance of legal history holds for 
many readers, I consider the study of history of law has two main purposes. 
The first is to cast light on the nature of the various legal processes and the 
growth of doctrine by showing the way in which current legal ideas developed. 
History thus explains much that would otherwise be pointless anomaly and 
the explanation is essential to the contemporary legal reformer. The second 
purpose, which is an extension or broadening of the first, is to see the social 
problems people have had in the past and how they have tried to solve them, 
in the hope that their solutions may suggest new solutions to meet our current 
difficulties. I have no doubt that much can be learned of the growth of 
doctrine from the sources reproduced by Professor Fifoot. But I have no less 
doubt that an appraisal of problems and their solution is virtually impossible 
unless legal history, as apparently conceived by Professor Fifoot, is accom- 
panied by social history so that the nature of the problems may be fully 
understood. Professor Fifoot has made little or no attempt to reproduce any 
“sources” of extra-legal character apart from the classic English legal writers. 
The omission is to some extent made up by the narrative text, entertainingly 
written and very well documented, in the chapter on developments outside 
the common law before the sixteenth century. But on the whole this work, 
like most legal history texts, requires a supplement, such as, say, Trevelyan’s 
English Social History, itself a substantial contribution to the understanding 
of English legal history. 

If the complaint is made that I do not like legal history and I want to 
substitute something else, I can only defend myself by pointing to the semantic 
problem of the nature of law. If law is viewed merely as a series of rules 
invented by man for mechanical application to individual or group disputes, 
then the rather barren history of doctine is, of course, adequate. But if law 
is understood as an orderly and peaceful way out of social conflict and 
hostility, then clearly all the facts of the conflict must be examined to see the 
interaction of the various legal processes on these facts, and the ultimate 
results in the community. The historical result of a lawsuit is not merely that 
the plaintiff succeeded or failed, but that the lives of the individuals in the 
community were enriched as a result of fuller insight into the interests of 
individuals and the compromise of the conflicts of those interests. In the 
analysis of any legal system, there are two fundamental questions: are those 
who live under the system getting what they want from it; and, is the system 
so organized that they have full opportunity to find out what it is that they 
want. If the law is conceived in this broader fashion the history of law must 
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include the history of the growth of men’s wants and of their insight into 
peaceful ways of getting them. 

Subject to these qualifications, Professor Fifoot’s collection strikes me as 
an excellent one, and, when properly supplemented, it will supply the student 
with valuable materials for study. Admittedly there are other cases and 
statutes that might have been included, but to quarrel over that is like debating 
the identity of the one hundred great books when there are one thousand 
equally qualified. The author is to be congratulated on his work, and his 
ready use of American scholarship is especially to be noted. 


J. B. Miner 


School of Law 
University of Toronto 


Learning the Law: A Book for the Guidance of the Law Student. By G. L. 
Wituams. Third edition. London: Stevens & Sons [Toronto: The 
Carswell Co.]. 1950. Pp. xiv, 192. $3.25. 


In this the third edition of Professor Glanville Williams’s Learning the Law, 
modestly subtitled “A Book for the Guidance of the Law Student,” we have 
the same clear thinking and simplicity of language and style that made the 
two preceding editions such pleasant reading for those beginning legal study, 
and even, one suspects, for those law teachers who mulled over them in the 
privacy of their rooms. What is new in the third edition is a section on 
“General Reading,” running the gamut from drama, fiction, and biography, 
to humour, history, the constitution, and one terrifying composite section 
styled as “Jurisprudence, Logic, Philosophy, and Economics.” In selecting 
the titles to be included in his recommended general reading list for law 
students, Professor Williams has profited, as he himself admits, from the 
periodic Ivy League feuds of recent years. The “Great Books” list assembled 
in 1945 by Harvard Law School for “prospective law students now in service,” 
and including in its range of ninety books Shakespeare and the Bible as 
‘part and parcel of a lawyer’s expression of his ideas and arguments” and as 
“read by Lincoln” ((1945) 58 Harvard Law Review 589), was vigorously 
assailed in a short, sharp burst from Fred Rodell of Yale ((1945) 54 Yale 
Law Journal 897). As a result, in addition to Dickens, Balzac, and Gals- 
worthy, the well-read law student will now, at Professor Glanville Williams’s 
suggestion, carry in his brief-case Veblen’s Absentee Ownership, and a con- 
tribution apiece from those two still-rumbling volcanoes, Thurman Arnold 
and Judge Jerome Frank. Fred Rodell has not laboured in vain after all! 
It is a pity that the author has omitted altogether any of the broad eclectic 
approaches to law and legal thinking. Friedmann’s Legal Theory, though an 
advanced text, is certainly not more abstruse than Pigou or Tawney; and 
Julius Stone’s Province and Function of Law, by far the best collected piece 
of writing from the sociological school, has a great deal to offer not only to 
the law teacher and post-graduate student but also to the well-read !ayman 
(that proverbial character), once he has overcome the initial terror in 
approaching a large tome. There is something to be said for exposing law 
students early to the necessity of thinking for themselves! For that reason, 
also, I would like to have seen included McDougal and Lasswell’s epoch- 
making essay on “Legal Education and Public Policy” (reprinted in Lasswell’s 
The Analysis of Political Behaviour) , a most devastating attack upon the purely 
doctrinal approach to law with its consigning, without regard to policy 
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considerations, of legal cases into the pigeon-holes of contracts, torts, property, 
and so on. The choice of such a reading list, of course, goes back to one’s 
essential conception of the role and purpose of law, and the proper function 
of the law teacher. Professor Williams at least is prepared to make the vital 
step and to admit into his house the whole family of the social sciences— 
if this reading list is any guide. Any criticisms of the list, therefore, apply 
only to the incidentals and not to the substance. I look forward to many 
further editions of this work in the future. 


Epwarp McWHINNEY 
Faculty of Law 
Yale University 


Gross’s Criminal Investigation: A Practical Textbook for Magistrates, Police 
Officers and Lawyers. Fourth edition, edited by R. M. Howe. London: 
Sweet & Maxwell [Toronto: The Carswell Co.]. 1949. Pp. xx, 356. $7.00. 


Tuis fourth edition of the widely read work of Gross on criminal investiga- 
tion is a most up-to-date publication, containing much valuable information 
of the utmost importance, not only to the criminal investigator, but also to the 
legal profession, to court officials and to the medical profession. The book is 
profusely illustrated in a manner that gives the reader an excellent idea of 
the matter with which a particular illustration is connected. 

The author goes very thoroughly into the duties of a police officer engaged 
in criminal investigation, and follows with an interesting discussion regarding 
the examination of the witness, preparation of evidence for presentation in 
court, and other allied subjects which make excellent reading, apart from 
their undoubted value to all law enforcement agencies. Two chapters are 
devoted to an exhaustive treatment of the subject of scientific assistance in 
the investigation of major crime. Stress is laid upon the fact that the investi- 
gator should concentrate on learning and knowing when such scientific 
assistance is necessary to the proper presentation of evidence to be submitted 
in court. While there appears to be a considerable portion of the contents of 
this volume specially applicable to European and British customs, much of the 
subject matter can be usefully applied in Canada and the United States. 

With regard to the merits of the fourth edition of this work, one feels 
quite safe in saying that it is most interesting and readable, particularly to the 
many individuals on this continent whose profession requires them to familiar- 
ize themselves with the matters discussed by the author and the editor. 


A. H. Warp 
Parliament Buildings 
Toronto 


The Law of Mortgages. By C. H. M. Warnock. Second edition. London: 
Stevens & Sons, Sweet & Maxwell [Toronto: The Carswell Co.]. 1950. 
Pp. xxx, 451. $9.00. 


Proressor Wa.pock has, as sole author, rewritten this second edition of a 
work which first appeared in 1938 as a collaborative effort with Professor 
Hanbury. Now, as then, the book covers mortgages of land, chattel mortgages, 
mortgages of choses in action, and mortgage debentures. A section on mort- 
gages of ships in the earlier edition has been dropped because of its too 
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specialized appeal. The book exhibits in abundant degree the author’s capacity 
for concise expression which has enabled him to cover so wide a range in less 
than 500 pages. 

The statutory differences between the English law on the subjects covered 
and the law, say, of Ontario, do not militate particularly against the use of 
Professor Waldock’s book by Canadian law students. Thus, the fact that in 
England today a mortgage of land is by demise rather than by conveyance 
constitutes merely a formal difference, because the equitable rules governing 
mortgages are substantially the same. The respective English and Ontario 
systems of priorities exhibit deeper differences; for example, under Ontario’s 
registry system, the emphasis is on the race to the registry office regardless of 
the order or time of completion of competing transactions, while, under the 
English Land Charges Act, order of registration is subordinate to the require- 
ment of registration prior to the completion of a subsequent competing trans- 
action. The situation is, of course, different again under a land titles or Torrens 
system of land registration such as prevails in the western provinces and in 
part also in Ontario. These and other divergences, however, should merely 
serve to highlight for the student the variety of legislative solutions for re- 
curring problems common both to England and to Canada. Professor Waldock’s 
new edition well merits examination by Canadian students who will find it a 
useful companion to the standard Falconbridge on Mortgages. 


B. LasKIN 
School of Law 


University of Toronto 


Manual of German Law. By E. J. Coun and M. Wo rr. I. General Intro- 
duction: Civil and Commercial Law. With a foreword by Sir Enric 


Beckett. London: His Majesty’s Stationery Office. 1950. Pp. xxvi, 297. 
£1 5s 


As Sir Eric Beckett observes in his foreword to this admirable volume, the 
publication in English of a manual of German law is one of the small pleasant 
by-products of the calamity of the World War II and its aftermath. The 
assumption of complete control over the life of Germany after the uncon- 
ditional surrender compelled the occupying powers to acquire a far more 
thorough knowledge of the laws and institutions of the occupied country than 
is normally the case. As a result, all the occupying powers maintained large 
legal divisions concerned with the reorganization and supervision of German 
law and legal administration. By now these staffs have been greatly reduced, 
and the Germans themselves are more and more resuming the full administra- 
tion of their own legal system, purged of its more blatant Nazi fectures. Yet 
a general supervising function will remain as long as military government 
lasts, and the main object of this manual is to provide in the most convenient 
form a background knowledge of German law for these legal officers. The 
value of this Manual is, however, fortunately independent of this immediate 
purpose. It forms an invaluable addition to the as yet very inadequate com- 
parative legal literature. The study of comparative law is rapidly growing, and 
the increasing political integration of many nations from the common law 
sphere and the civil law sphere makes such a study increasingly important. 
But the student of comparative law is usually greatly hampered by linguistic 
difficulties as well as by the problems of understanding a foreign legal system 
in its context rather than through isolated provisions. . 
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The present volume, which is to be followed by a companion volume 
covering criminal law, the law of procedure and private international law— 
it is difficult to understand why administrative and industrial law are 
omitted—has been written by two distinguished comparative lawyers, both 
thoroughly familiar with the German as well as the English legal system. 
Dr. Cohn, at one time a German professor of law, has had many years of 
study and practice of English law and is known through many a distinguished 
contribution to comparative law. Dr. Martin Wolff, once a celebrated 
German law teacher, has lived in Oxford for some years. 

The volume gives a short, lucid, easily intelligible, and yet precise and 
highly informative survey of German civil and commercial law which is laid 
down in two separate codes. A general introduction sketches the impact of 
Allied occupation on the administration of law—this may soon be out of 
date—as well as some basic facts of German jurisprudence such as the division 
into public and private law and the sources of law. Dr. Cohn’s part in 
particular is rich in comparative references, for example, on the equivalent 

institutions of the law of trusts which is, of course, unknown in German law. 

He deals at some length with the principles of judicial interpretation, and in 

particular with the immense scope which the famous section 242 of the Civil 

Code—the debtor “is bound to effect performance according to the require- 

ments of good faith . . .”—has received from the interpretation of the courts. 

Everywhere the account of the provisions of the law is illustrated by examples, 
or by decisions of outstanding importance. 

It is neither necessary nor possible to go into details. Suffice it to say 
that here is a volume which will be indispensable to any English-speaking 
student of comparative law. It can only be hoped that, even without the 
needs of military government, it may serve as a model for similar manuals 
on the principal legal systems of the Western World. This would greatly 
foster not only juristic but also cultural understanding. UNESCO, which has 
established a comparative law association, would be the obvious sponsor for 
such a project. 

W. FRIEDMANN 
School of Law 


University of Toronto 


Patent for Inventions and the Registration of Industrial Designs. By T. A. 
Branco Wuire. London: Stevens & Sons [Toronto: The Carswell Co.]. 
1950. Pp. Ix, 389. $11.50. 


Tuts is a very good book—not only upon its present merits but upon its future 
promise. If there is any criticism of this work such criticism is inherent in the 
last remark. This book is too good to remain in its slender condition. To the 
practitioner familiar with the subject it supplies the references he requires. 
To such a practitioner the shorter the statement, perhaps, the better. But 
to the general lawyer desiring to become a skilled practitioner and to the judge 
desiring to grasp the highly individualistic principles of this esoteric compart- 
ment of the law to assist him in the decision of a case presently before him (and 
it ought to be remembered that many judges experience only one patent case 
in the whole of their judicial careers with no previous experience as counsel to 
assist them), this work is too precise and too condensed. It reads like a care- 
fully prepared and meticulously accurate summary of a larger and definitive 
work. I should like to see Mr. Blanco White write that definitive work. With 
the present work before me as a sample of his abilities and powers it is obvious 
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that such a definitive work from his pen would be a most valuable contribution 
to the literature of the subject. With a fuller treatment, with the free use of 
examples and frequent quotations from judicial decisions, this work would be 
of even greater value to the profession than it now is—which is by no means 
inconsiderable. 

Perhaps also, the learned author might extend his citation of cases to 
include the courts of the dominions and even of the federal courts of the 
United States. It is sometimes surprising what help can be obtained from 
these sources in casting light on troublesome and doubtful points. England is, 
of course, the fons et origo of patent law as well as of the common law but 
the day is now past when any system of law may remain untouched, unaffected 
and uninfluenced by judicial and doctrinal trends in other jurisdictions. 

The inclusion of a chapter on the registration of industrial designs is extremely 
helpful. Until now, nothing has appeared on this subject since the publication 
of the second edition of Edmunds and Bentwich in 1908. The reprinting of the 
Patents Act, 1949, the Registered Designs Act, 1949, and selected sections from 
relevant statutes, including the Income Tax Act, is very helpful. Particularly 
noteworthy is the table, compiled by the author, showing a comparison between 
the sections of the old and the new statutes. 

I commenced this review by saying that this is a good book and then have 
appeared to detract from that expression by criticism. I have not meant to do 
so. It is a good book. If I can assist in making future editions of this work even 
better by making some suggestions for its improvement I feel I shall be doing 
the profession a service and I know that the learned author will welcome those 
suggestions being made, as they are, with humility and respect. Mr. Blanco 
White deserves the commendation of the profession for undertaking such a 
task as this and our admiration for the brilliant manner in which he has 
performed that task. 

Haroip G. Fox 
School of Law 
University of Toronto 


Buckley on the Companies Acts. By the late the Right Honourable Lord 
Wrensury and the Honourable D. B. BuckLey, assisted by N. WARREN 
and G. B. Parker. Consulting editor, C. W. Turner. Twelfth edition. 
London: Butterworth & Co. Ltd. [Toronto: Butterworth & Co. (Canada) 
Ltd.]. 1949. Pp. ccexxiv, 1236, 140. $26.25. 


Tus new edition of one of the standard reference books on English company 
law will no doubt be welcomed by legal practitioners already aware of its 
value through earlier editions. The present edition, coming after an interval 
of nineteen years, was long overdue, its appearance having been delayed by 
the war, the deliberations of the Cohen Committee on Company Law Amend- 
ment, and re-enactment of a revised English Companies Act in 1948. It is 
to be regretted that during this interval the learned author has died, though 
this fact may have increased the authoritative value of this work from the 
standpoint of the English courts. 

The learned editors have maintained the original plan of following the 
scheme of the English Companies Act to provide an exhaustive annotation 
of each section. This glossary consists mainly of case analysis but contains 
also the related background of history and case law together with cross 
references to other relevant sections of the Act. In dealing with new sections, 
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the editors compare former law and raise problems which appear to have 
escaped the attention of the legislative draftsmen. Marginal notes provide 
convenient references to the earlier statute law. 

The work also contains the text of both legal and non-legal materials 
currently in force and affecting the day-to-day practice of company law. These 
include the Supreme Court Rules of Procedure on applications under the 
Companies Act, the rules relating to proceedings on winding-up, the Company 
Forms Order and Company Fees Order passed by the Board of Trade under 
the authority of the Act, the companies fees orders of the Supreme Court and 
of the Board of Trade, ‘and the Board of Trade regulations for unregistered 
companies. In an appendix to the volume there is collected all departmental 
practice directives, the London Stock Exchange requirements for stock quota- 
tion, and the regulations and statutes controlling the raising of capital. This 
diverse and convenient collection of materials is harmonized and made as- 
similable through cross references and an exhaustive index of the contents. 
The table of cases contains every citation, including the English and Empire 
Digest. The table of statutes refers both to the official citation and to Halsbury’s 
Statutes of England. A useful table of corresponding sections associates every 
current statutory provision with its appropriate background of legislation. 

This work shows careful planning and very detailed preparation of an 
exhaustive collection of materials pertaining to the practice of company law 
in England. From the standpoint of the English practitioner, for whom it was 
intended, it will no doubt be of immense value. In Canada its usefulness will 
be limited by the differences between the English Companies Act and the 
various statutes in force across Canada and by the fact that it makes no 
mention of the Canadian cases. Moreover, the purpose of the volume and its 
method of treatment limit its appeal to anyone interested in the field of 
company law from a broader standpoint than the requirements of day-to-day 
practice. 

F. E. LaBrie 
School of Law 
University of Toronto 


The Elements of Drafting. By E. L. Presse and J. G. Smirn. London: Stevens 
& Sons [Toronto: The Carswell Co.]. 1950. Pp. xvi, 132. $2.50. 


Mr. J. G. Smith, an English solicitor, has prepared an English edition of 
Mr. Piesse’s Australian work on the elements of drafting, published in 1946 
in a paper-covered edition and now appearing largely unchanged except for 
the addition or substitution of English references. The material first appeared 
as a series of articles in the Law Institute Journal of Australia, which pub- 
lished them as study aids for students in the tutorial classes given by solicitors 
under the direction of the University of Melbourne. In their introduction, the 
authors advocate brevity and discuss the possibility of a well-drafted clause 
in a legal instrument being intelligible to laymen. They rely on Sir Ernest 
Gower’s Plain Words in defence of complication in legal English despite a 
result unintelligible to laymen. There seems to be room for the view that 
legal precision and intelligibility to laymen are not incompatible provided the 
laymen are prepared to tolerate some repetition for the sake of accuracy. The 
real obstacle the lawyer faces is the threat of judicial disruption, since he 
must depart from tradition if he is to eliminate technical circumlocution in 
the future. Can he depend upon the courts taking a functional view of his 
language, or will they remain slaves to the grammatical techniques that so 
frequently characterize judicial interpretation today? 
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It must be this disproportionate emphasis on “grammatical” interpretation 
of the written word in Anglo-Canadian (and Australian?) courts—their 
almost blind faith in the “literal” meaning of words—that prompted the 
authors to write a whole book on the subject of drafting without once rising 
above grammatical problems. In particular their ten chapters deal with the 
arrangement and order of sentences, drafting in paragraphs, efficient use of 
definitions, bad habits to avoid—the dozen or so suggestions boil themselves 
down to the proposition, “be as simple as you can”—the proper use of “shall,” 
provisoes, “and/or,” aids to clearness and accuracy—punctuation, schedules, 
repetitions of prepositions, etc.—and, finally, expressions relating to time. 
In discussing three topics, the arrangement of sentences, the misuse of “shall” 
in the future perfect, and provisoes, the authors draw heavily on Coode on 
Legislative Expression (1843), and with good reason, for that classical work, 
again available, has not been substantially improved upon since it first appeared 
over a century ago. On the topic of “provisoes” the authors might have noted 
Mr. Elmer Driedger’s article on drafting in (1949) 27 Canadian Bar Review 
291, where he makes the most exhaustive ae of the proviso in recent 
writing. 

Useful as this little book undoubtedly will be, both for the legislative 
draftsman and the draftsman in private practice, I wonder whether it touches 
upon the problems that really bother the draftsman. His job is first to master 
the objective, then to devise ways of achieving it, and finally to express his 
conclusions in clear English. The authors have confined themselves to the 
third stage only, and a general text on the first stage is impossible. But Freund, 
in his Legislative Regulation (1932), clearly demonstrates that general text 
writing on the second stage of ways and means can be most helpful. The 
authors have done a fine job on the subject they chose to call the elements 
of drafting but I cannot help hoping that time and effort will now be spent 
in the relatively uncultivated field of legislative ways and means in preference 
to more of Coode and his disciples. 

J. B. MrLner 
School of Law 
University of Toronto 


Bullen & Leake’s Precedents of Pleadings: In Actions in the King’s Bench 
Division of the High Court of Justice. Tenth edition by G. K. JENKINs. 
London: Stevens & Sons: Sweet & Maxwell [Toronto: The Carswell Co.]. 
1950. Pp. clxxxiv, 973. $23.00. 


From the first edition of this work, in 1860, until the tenth edition ninety 
years later, few publications have maintained such a consistent record. The 
present editor has applied marked skill in adapting the substance of estab- 
lished forms and precedents to modern legislation and judicial pronouncements. 
What lawyer does not refer to precedents when drafting a pleading? Unless 
the matter is very simple, there is always the danger of overlooking some point 
essential to the maintenance of the action or the defence. Where the matter 
is complicated one can never be certain that each item in support of the plea 
is raised, without referring to the experience of generations of lawyers who 
have dealt with similar problems. Here we have that experience in its most 
acceptable form. The precedent for every type of pleading, followed in each 
case by the latest jurisprudence on that pleading, is coupled with ample cross 
references. Not only is the substantive law outlined, but those leading cases 
that deal with the elements of the pleading are discussed extensively. Conse- 
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quently, the many pitfalls that beset the ordinary practitioner may be avoided. 

The number of precedents available is really amazing. They are set out 
alphabetically with reference to subject matter, and a very excellent index has 
been provided as well. Where a case may be pleaded in the alternative, the 
editor sets out the advantages and disadvantages of each alternative, and refers 
to the relevant authorities. In my opinion this is one of the most valuable 
features of the work. In practice the facts of a case are often very complicated. 
Sometimes they cover several branches of the law. No one can predict with 
accuracy just how the court will view those facts, or for that matter whether 
the court of appeal will take the same view as the trial judge. Then it be- 
comes imperative that the case should be pleaded alternatively and the action 
framed on every conceivable basis which the facts will justify. This work is a 
ready counsellor and guide in such circumstances. 

Another feature that will be invaluable is the preciseness of the forms. To 
state the facts briefly and competently is the object of all lawyers, but so often 
we fall far short of the objective. To say exactly what we mean, and to mean 
just what we say, is never more important than in a legal document. Yet how 
often have we found a prolix pleading, where the draftsman has gone on for 
several paragraphs repeating himself because he is not quite certain of the 
effect of his language. All of us recognize that to state the problem clearly 
in a few well-chosen words is invaluable. To do so channels our thinking about 
it. In this edition, the draftsman will have as a model just that type of work- 
manship. He will be delighted at the simplicity with which each model plead- 
ing has been prepared. 

In Canada, particularly in Ontario, we have fallen into the grievous error 
of too much reporting on practice cases. Cases are reported which establish 
no new point. Frequently they amount to nothing more than a collection of 
references and a statement as to which of them are applicable to the particular 
facts before the court. Instead of clarifying the underlying principle, they often 
serve to confuse it. Fortunately our English friends do not suffer from the 
same practice and consequently the volume under review refers only to the 
leading cases which are reported quite thoroughly, so that one need not look 
up the reference unless for the purpose of further research. 

In conclusion possibly something should be said about any differences 
between the English rules of practice and ours and their effect upon the forms 
of pleadings. While there are some differences, particularly in respect to 
defences, the fundamental concept is the same. Their procedure is very 
similar and their rule that a pleading must contain the material facts on which 
a party relics is fundamental to both systems. Therefore, the precedents are 
particularly useful and in most cases may be used literally without the necessity 
of adaptation. a 

To the practitioner engaged extensively in litigation this new edition will 
be very useful, and to the lawyer who draws pleadings only occasionally the 
work will give guidance and assistance to draw a creditable pleading and to 
meet the attacks of his adversaries upon it. 

E. L. Haines 


School of Law 
University of Toronto 
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Sexual Deviations. By L. S. Lonpon and F. S. Caprio. With a foreword by 
N. D. C. Lewis. Washington, D.C.: Washington Institute of Medicine, 
the Linacre Press Inc. 1950. Pp. xviii, 702. $10.00. 


THE reader’s estimate of this book will be influenced by his opinion respecting 
psychoanalytic theory and practice. The authors state that “Psychoanalysis 
today offers the sexual deviate the greatest hope for a lasting cure” (p. 655), 
that “experience has shown that exhibitionism can be treated by only one 
method, psychoanalysis” (p. 347), and that “all abnormalities of the sexual 
instinct can be traced to some deep-seated neurosis in childhood” (p. 633). 
These are assertions of psychoanalytic dogma rather than established scientific 
facts. Not all psychiatrists would subscribe to them even as theory. 

Most of the volume is devoted to an exposition of the various sexual 
deviations in the adult. The method employed, consisting of a brief descrip- 
tion of the deviation, followed by extensive clinical illustrations, has much to 
commend it. The reader who is interested in this subject, in its social and 
legal aspects, will be particularly interested in the chapter entitled “Medico- 
Legal Management of Sex Offenders.” The authors have described the 
modern concept that not every sexual deviate is a criminal. They have 
stressed the desirability of providing for the courts facilities for mental 
examination and the necessity of establishing treatment facilities for suitable 
cases. There are some interesting observations on the effect of imprisonment 
on the sexual life of the prisoner, and a discussion of the arrangements in some 
jurisdictions for prisoners to consort with their wives. 

The psychoanalytic orientation of the authors must be borne in mind 
in utilizing this volume as a basis for change in the penological arrangements 
for sex offenders. Consider the following paragr raph: “Nevertheless there is 
needed a plan in our present prison system whereby inmates who are given to 
sexual aberrations can receive adequate psychiatric treatment. They should 
be cured of their sexual inversion prior to their release from prison” (p. 661). 
In light of our present information as to the outcome of treatment in these 
cases, the latter sentence may be regarded as unduly optimistic. 


K. G. Gray 


Department of Psychiatry 
University of Toronto 


Psychology of Labor-Management Relations. Edited by A. KoRNHAUSER. 
Industrial Relations Research Association, publication no. 3. New York: 
American Book-Stratford Press. 1949. Pp. vi, 122. $1.50. 


Tuts book consists of a number of papers presented by various authors at a 
meeting in Denver, Colorado, September 7, 1949, under the joint sponsor- 
ship of the Industrial Relations Research Association, the Division of In- 
dustrial and Business Psychology of the American Psychological Association, 
and the Society for the Psychological Study of Social Issues. The meeting 
and the consequent publication of papers is significant in that a number of 
psychologists, widely recognized for their contributions to various aspects of 
industrial relations problems, have outlined their particular points of view 
for the stated purpose of achieving a more systematic approach in this rela- 
tively new area of social science 

M. S. Viteles of the University of Pennsylvania outlines the nature of 
the contribution of selection and placement of employees and reviews current 
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research and practical trends in this field. J. Tiffin of Purdue University has 
a short paper on the “Joint Committee in Job Evaluation,” indicating the 
desirability of union-management co-operation in the matter of bringing 
about more systematic wage structures within industrial organizations. N. R. F. 
Maier of the University of Michigan reviews his current thinking and practical 
effort in the direction of achieving more democratic or consultative leadership 
on the part of administrators. D. Katz of the Survey Research Center, Uni- 
versity of Michigan, presents a summary of theory and practice of the attitude- 
survey approach indicating the kinds of contributions it can presumably make 
towards better understanding between management and labour. 

The “group — approach” to understanding labour-management 
relations of the Research Center for Group Dynamics, University of Michigan, 
is presented by J. R. P. French, Jr. and A. Zander. They discuss the application 
of what they call “field theory” (in contrast with the more atomistic and 
mechanistic psychological theory) to the study of industrial relations. The 
clinical psychology approach is presented by R. N. McMurry of Chicago. It 
is characterized by the more orthodox but less fashionable emphasis on indivi- 
dual differences pertaining to personalities involved in labour-management 
re lationships. D. McGregor, President of Antioch College, whom one associ- 
ates with “group dynamics,” presents the final paper entitled “Towards a 
Theory of Organize d Human Effort in Industry.” It is not Dr. McGregor’s 
best published effort on this theme, but with his usual clarity he outlines what 
he regards to be some basic principles of human nature which must be taken 
into consideration. Essentially, his thesis is that all human behaviour is directed 
towards the satisfaction of social and biological needs and that this funda- 
mental consideration is useful in understanding human relationships in the 
industrial organization. 

The book could be helpful to persons looking for a synopsis of some of the 
current applications of psychology to industrial relations. 

Joun C. SawaTsky 
Institute of Business Administration 
University of Toronto 


Probability and the Weighing of Evidence. By 1. J. Goop. London: Charles 
Griffin & Co. Ltd. 1950. Pp. viii, 119. 16s. 


FirTy-THREE years ago Oliver Wendcll Holmes ventured a prophecy: “For 
the rational study of the law the black letter man may be the man of the 
present, but the man of the future is the man of statistics and the master of 
economics.” Today we are in sight of that goal, and a new race of beings, the 
civil servants, is being recruited from our faculties of economics. More and 
more, statistics, the language of the welfare state, is becoming the spoken 
tongue. But when we turn to Dr. Good’s latest contribution, we wonder 
whether the new faith in numbers is not being pushed a bit far. “The aim of 
the present work,” says the author, in his preface, “is to provide a consistent 
theory of probability that is mathematically simple, logically sound and 
adequate as a basis for scientific induction, for statistics, and for ordinary 
reasoning.” ‘Probability, as it is understood here, is the logic (rather than 
the psychology) of degrees of belief and of their possible modification in the 
light of experience.” We need a theory of probability because 
establishes nothing in the reasoning process. If the premises 


logic alone 
are factually 
wrong, no matter how pure our logic, the conclusion is likely to be wrong too. 
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Hence the desire to test the probability of the truth of our premises. Dr. 
Good’s theory may be useful where there is empirical evidence in a scientific 
experiment under controlled conditions. But the occasions when a lawyer is 
concerned with that kind of evidence are not frequent. Usually the evidence 
problems of a lawyer are based on so many variables that a valid mathematical 
theory of probability could not hope to meet the author’s goal of simplicity— 
simplicity for lawyers at any rate. The problem of probability in legal evidence 
lies in the psychology of degrees of belief, the psychology of perception, 
memory, narration, and veracity, the very psychology that the author rejects 
for logic, and a system obviously more adaptable to the needs of the physical 
scientist. 

It might be as well to state that I know less mathematics than any 
mathematician, but as much as most lawyers. I am therefore in a position 
to state that this book will be of little value to most lawyers as the bulk of it 
is too technically written to be understood by anyone lacking what would be 
considered an advanced training in mathematics on this side of the Atlantic. 
In fact, were it not for the publisher’s insistence, on the dust-jacket, that this 
book relates to law, it would have no place in the review columns of a legal 
periodical. The words “law-(legal)” in the Index are followed by only three 
page references, the first two of no consequence, the last significant to the 
average lawyer only because it refers to a statement of the principle underlying 
the writing of the book: “Many ordinary common sense ideas would be given 
a rough numerical basis and would therefore be made clearer.” I am afraid 
the rough numerical basis is likely to lose its roughness and produce an illusion 
of certainty that is not really there. The illusion is more dangerous than the 
promised clarity would be helpful. The lawyer will still have to depend on 
common sense, unassisted by mathematical forms of expression—aunless, of 
course, he practises that kind of modern administrative law where statistical 
evidence is commonplace, in which case he may be intellectually equipped 
to understand the theory presented in this book, and to judge its usefulness 
for himself. 

J. B. Micner 
School of Law 
University of Toronto 


Corporations. By L. Tetter. Harmon Legal Series. New York: Harmon 
Publications. 1949. Pp. xviii, 228. $5.00. 

Partnership. By L. Tetter. Harmon Legal Series. New York: Harmon 
Publications. 1949. Pp. xviii, 197. $5.00 


THESE volumes comprise two of a series written by Mr. Teller in the field of 
commercial law. His other works are on bills and notes, agency, contracts, and 
torts. The author’s object is “to present a concise practical manual of cor- 
poration law in the various states” and “to state in compact form the leading 
rules and principles governing the relations of partnership.” 

Canadians are familiar with the compact form of presentation of the law 
of partnership based on the Partnership Act, which is in force in all pomenaries 
except Quebec. As uniform law prevails in most of the American states, such 
a presentation is undoubtedly adequate as a guide for ‘tn practitioner al as 
a text-book for the student. But, in corporation law, Canadians are burdened 
with a diversity of jurisdictions and statutes to the despair of lawyers and 
judges alike. Precedent binding in one province may have only persuasive 
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force in another, even if the basic method of incorporation is the same, for 
uniformity in the statute law of corporations is yet a goal of the future. In 
the United States diversity prevails to an even greater degree. Uniformity 
in the cast of the Model Business Corporation Act has been achieved only in 
seven states. In view of this diversity any attempt to state the rules and 
principles of corporation law in the various states must be a “Wigmorian” 
task. Surely an attempt to present a “concise manual” of such rules and 
principles is fraught with limitations. While the book on the law of corpora- 
tions is a statement of rules and principles as they more generally prevail, it 
contains no analysis of the multitude of refinements which obtain from one 
jurisdiction to another. 

The author expounds his subject matter in a concise and lucid form, well 
classified and clearly indexed for reference purposes. In view of the nature of 
the work, his method of writing case citations and bibliography into the 
context commends itself to the reviewer. His Partnership contains the full 
texts of the Uniform Partnership Act and Uniform Limited Partnership Act. 
Each work contains a series of questions and answers appropriate for a review 
of the principles stated. Of interest, particularly to the layman, is a brief yet 
comprehensive exposition of the various forms of business organizations 
together with an analysis of the advantages and disadvantages of each. These 
volumes on the book shelves of a law school library will provide reference in a 
concise form for comparative study of the laws in the United States and 


Canada. But for the practitioner they can at best be only the starting point 
of research. 


A. R. THompson 
Faculty of Law 
University of Alberta 


The Principles of Mercantile Law. By J. CHarRteswortnu. Seventh edition. 
London: Stevens & Sons; Sweet & Maxwell [Toronto: The Carswell Co. | 
1949. Pp. xxxvi, 396. $3.45. 


In case-law jurisdictions where we find little statutory codification there is 
need for a type of book setting forth the established rules of commercial law 
in a way that will guide businessmen seeking to avoid falling into obvious legal 
error in the day-to-day management of their affairs. This book fulfils this need 
for the English common-law jurisdiction. It is divided into twenty-six chapters 
covering the formation, performance, and assignment of contractual obliga- 
tions, the sale of goods, negotiable instruments, carriers, insurance, guarantee, 
bankruptcy and creditors’ rights, as well as a number of related fields such 
as conflict of laws, agency, partnership and the law of bailment, pawn and 
lien. In his preface the learned author states that the book is primarily in- 
tended as a text-book for students. He must surely mean students who do not 
plan to study law as a career but whose prime concern is to become competent 
businessmen. Even at this level of interest, the knowledge of law that it 
imparts is more useful as a guide for when to seek legal advice than as a 
substitute for such advice. It is at once apparent that any attempt to cover 
such a vast and complicated field of law in one short volume can only be 
very elementary. Any unrefined discussion of legal principles apart from the 
fact situations from which they are extracted has a tendency to become mis- 
leading in its simplicity. Principles are seldom consistent and settled rules are 
not always completely settled. These inconsistencies and doubts are not usually 
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apparent until a specific problem is encountered. These are matters of which 
the lawyer is well aware. They are not so apparent to anyone not trained in 
the points of view and approaches of legal reasoning. 


F. E. LaBrie 
School of Law 


University of Toronto 


Pollock’s Principles of Contracts. Thirteenth edition by Sir Percy H. 
WinrieEtp. London: Stevens & Sons [Toronto: The Carswell Co.]. 
1950. Pp. xliv, 610. $10.25. 


Turee and a half years after the publication of the twelfth edition of Pollock’s 
classical treatise on the law of contracts comes the thirteenth—in a manner 
of speaking, hard on its heels. The learned editor, Sir Percy Winfield (this 
is his third edition), considers this justified by changes resulting from legisla- 
tion and some eighty cases, which he has noted, down to the middle of August, 
1949. Actual changes in the text have been slight. In fact, one could have 
wished for more than a mere mention of Robertson v. Minister of Pensions, 
[1948] 2 All E.R. 767, which, if followed, may be rather startling in its 
implications. For reasons not at all clear, Denning J., as he then was, applied 
concepts from contract law to an administrative decision: a surprising applica- 
tion, even if sound, and not the least surprising to the civil servant, who has 
for some years been accused of encroaching on courts and legislatures—now 
he is negotiating enforceable promises. The decision may be very significant, 
as indicating the indivisibility of the Crown, or a broadening of the concept 
of consideration, or a recognition of a new ground for enforcing “promises”— 
or, it may be, just a sad mistake. It would be interesting to have had an 
expression of the learned editor's views. This distinguished work was fully 
reviewed in the pages of this Journal on the appearance of the last edition 


and since the high standards have been maintained, further comment seems 
unnecessary. 


J. B. M. 


Comparative Law: Cases and Materials. By R. B. ScHLEsINGER. University 


Casebook Series. Brooklyn: The Foundation Press, Inc. 1950. Pp. xxiv, 
552. $7.50. 


Tuts volume is a most valuable, and in some ways unique addition to the 
growing material available for the study of comparative law. The spectacular 
rise of interest in such study and the development of courses on the subject 
now taught at a number of leading British and American law schools are en- 
couraging developments of the post-war period. Most of these courses are still 
in a tentative stage and the collection of suitable material presents unprece- 
dented problems. There is the whole world to choose from, and only a 
limited number of law teachers can write and teach with confidence even 
about one legal system other than their own. 

Professor Schlesinger’s materials are skilfully chosen from the point of 
view of the practical lawyer who may come in contact with various aspects of 
foreign legal systems. The practitioner’s need is the guiding theme. Hence, 
after an introduction on the purpose and scope of the comparative method— 
mainly supplied by two articles written by Schmitthoff and Moses—the first 
part is largely devoted to materials on proof of foreign law before courts in 


- 
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the United States including the method of examination of experts and their 
qualifications in civil law systems. The next part gives materials on some 
fundamental differences in the methods and sources of common law and civil 
law. It includes skilfully selected judgments of German and Swiss courts— 
but only one short French decision—of the sort that are now used by all 
modern text-books and case-books on jurisprudence. A most valuable section 
in this part deals with the many traps set by language difficulties and differences 
in legal classifications. In the third part, which is concerned with selected 
civil law problems as they confront practitioners in the United States, com- 
parative problems of agency and corporation law are given greatest attention. 
In this part the divergence between the needs of the practitioner and the law 
student is most obvious. For a comparative law course at a law school a dif- 
ferent selection, such as a comparison of the treatment of unjust enrichment, 
of the Continental substitutes for the law of trust, of the approach to admin- 
istrative law—which is completely neglected in this book—would be far more 
valuable. 

The main weakness of the book is the neglect of public law. Every 
reader will find omissions, but no one could fail to derive much enrichment 
and guidance from this most carefully prepared volume. Obviously, there 
is in this field almost limitless scope for various approaches, for system- 
atic studies as well as collections of materials. The value of this volume is 
increased by a most comprehensive bibliography and articles devoted to 
various aspects of comparative law. 


W. FRIEDMANN 
School of Law 
University of Toronto 


Cases and Other Materials on World Law: The Interpretation and Appli- 
cation of the Charter of the United Nations and of the Constitutions of 
Other Agencies of the World Council. By L. B. Sonn. University Case- 
book Series. Brooklyn: The Foundation Press, Inc. 1950. Pp. xxii, 1363. 
$8.00. ' 


Tuts volume has obviously been prepared in connection with the new “per- 
spective” courses by which the Harvard Law School now attempts to blend the 
needs of the future practitioner with the wider outlook which the intelligent 
lawyer requires. Although the volume runs to 1,350 pages, it does not purport 
to cover international law as a whole. It is exclusively concerned with that 
part of international law on which its survival ultimately depends, but which 
at present covers only a limited part of international legal relations. This is 
the law of the United Nations and other international agencies. The title 
“World Law” is perhaps a little presumptuous. “International Legal Organi- 
zation” would have been a more accurate description. The main value of the 
volume lies in the amazing care and detail with which it reproduces the back- 
ground material of international organization. It thus supplies much insight 
into the political tussles which lead to the often queer and tortuous formu- 
lations of international treaties and the constitutions of international organi- 
zations. 

After a general bibliography on subjects pertaining to international legal 
organization, the volume starts with ia iienea and opinions, mainly by the 
International Court of Justice, on the interpretation of “world constitutions.” 
This is followed by materials on the conditions of membership, the rights and 
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duties of states, the methods of voting, and the functions of international 
assemblies. Special chapters are devoted to the main organs of the United 
Nations: the Economic and Social Council, the Trusteeship Council, and the 
Security Council. Another chapter deals with the various attempts—most of 
them abortive—to maintain peace by law: through disarmament conventions, 
through the international control of atomic energy, through the legal prose- 
cution of war crimes. The judgment of the Nuremberg Tribunal is rendered 
in full, but the judgment of the Tokyo Tribunal is only referred to in a brief 
note. 

The editor acknowledges that he was compelled to leave out many items 
which he had originally included. Even so, certain omissions are surprising, in 
particular so important a document as the Convention on the Privileges and 
the Immunities of the United Nations. This volume indicates faith in the 
future of world organization. One can only ardently hope that this faith will 
be justified. 

W. FRIEDMANN 
School of Law 
University of Toronto 


Cases and Readings on Soviet Law. By J. N. Hazarp and M. L. WEIsBERc. 
With the collaboration of G. C. Denney Jr. and G. I. Krynsxy. New 
York: Parker School of Foreign and Comparative Law, Columbia Uni- 
versity. 1950. Pp. iv, 431 (mimeo.). 


Durinc the last few years, a number of legal scholars with first-hand experience 
of Soviet conditions and knowledge of the Russian language have provided 
us with much of the factual material on Soviet law which has been missing 
for so long. Professor Hazard, who spent a number of years in Soviet Russia 
and who is now a professor of public law at Columbia University, has had a 
prominent part in the spread of accurate knowledge of Soviet jurisprudence. 
The present volume, a revised edition of an earlier compilation, is indispensable 
material for any serious student of comparative law. Here we get, arranged 
in fourteen chapters, not only first-hand materials on those aspects of Soviet 
law which are specifically conditioned by its socialist character, such as the 
courts of commercial arbitration (Gozarbitrazh), but also the views of Soviet 
jurists and courts on subjects familiar to all modern legal systems; thus, for 
example, a full chapter on the law of torts shows the extent to which Soviet 
civil law attempts to blend “bourgeois” principles of civil liability with 
communist conceptions. The fault principle is clearly accepted in the civil 
code. On the other hand, certain duties to act, such as the obligation of a 
swimmer to go to the rescue of a drowning person, are deduced, in an article 
in the leading civil law journal, from Article 130 of the Constitution which 
imposes a duty on every citizen of the U.S.S.R. “honestly to perform public 
duties, and to respect the rules of socialist intercourse.” 

Another chapter deals with the protection of the state and society. Due 
space is given to the category of economic crimes, one of the original and 
dangerous contributions of Soviet law to comparative jurisprudence. Of 
particular interest is a chapter on the protection of the individual. The 
materials collected in this volume, like other recent works (e.¢., H. J. Berman’s 
Justice in Soviet Russia), should help to disperse the dangerous illusion that 
there is no law in Soviet Russia nor any protection for the individual. There 
is in fact a complex legal apparatus, and the unique power of the Procuror- 
General to intervene to ensure the observance of law, often exercised in favour 
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of the citizen. But it must be remembered that public legal materials and 
decisions in Soviet Russia, as in Nazi Germany, constitute only a part of 
the law as it affects the citizen. It is the uncontrolled and extra-judicial 
power of the secret police and the enormous expansion of political crimes 
which make the ordinary legal safe-guards far less important and valuable 
than they would otherwise be. 

The political and legal philosophy of Soviet Russia, whether we like it 
or not, is now one of the basic realities of our time and any study of com- 
parative government or law would be grievously incomplete without it. Jurists 
of all countries must indeed be grateful to the authors of this volume for the 
invaluable help which they are giving to the study of comparative juris- 
prudence. 


W. FRIEDMANN 
School of Law 


University of Toronto 


Proceedings of First Annual Meeting of Industrial Relations Research Associa- 
tion. Edited by M. Derser. Publication no. 1. Champaign, Ill.: Industrial 
Relations Research Association. 1949. Pp. x, 255. 

Proceedings of Second Annual Meeting of Industrial Relations Research Asso- 
ciation. Edited by M. Derser. Publication no. 4. Champaign, IIL: 
Industrial Relations Research Association. 1950. Pp. viii, 299. 

Membership Directory: Industrial Relations Research Association. Publication 


no. 2. Champaign, IIl.: Industrial Relations Research Association. Pp. xii, 
137. 


As the secretary-treasurer, W. H. McPherson, and the editor, M. Derber, 
of the Industrial Relations Research Association point out in an introductory 
memorandum to the first of these volumes, in which they set forth the steps 
leading towards the formation of the Association, “the need for a learned 
society or professional association in the field of industrial relations has long 
been suggested by the large number of students—in the universities, in govern- 
ment, and in the ranks of industry and unions—concerned in the field.” We 
are indeed fortunate that such a society was established, and that it has enlisted 
the support of scholars and practitioners in large numbers. The Membership 
Directory is a veritable “who’s who” of individuals who devote all or part of 
their time to the vital questions that fall within the Association’s field of 
study. A perusal of the Proceedings shows the wide variety of interests of the 
members—psychologists, political scientists, economists, sociologists, lawyers, 
engineers, employers, trade unionists, government officials, labour relations 
consultants, arbitrators—and emphasizes the diversity of disciplines which must 
be called upon to contribute to the ultimate solution. It may be that nowhere 
else is the unity of the social sciences so clearly demonstrated. 

The Association provides a meeting-place and a forum for the exchange 
of views between the inhabitants of the ivory tower and the practical man in 
industry. The topics dealt with at the two annual meetings here reported 
range from general discussions on labour and the public interest and critical 
studies of the basic economic and social structure in which present day 
industrial relations operate to careful analyses of many of the issues dealt 
with from day to day at the bargaining table, such as management rights and 
pension problems. Each of the papers presented at the meetings was obviously 
prepared with great care for a well-informed and highly critical audience, as 
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appears from the report of the discussion at each of the sessions. Although the 
speakers were concerned primarily with the American scene, nevertheless, 
there is little in the Proceedings that would be foreign material to a Canadian 
reader. We recommend these volumes without hesitation and without apology 
not only to “labour lawyers” who, we hope, have long since learned that in 
labour relations legal texts tell only a minute fraction of the story, but also 
to every practising lawyer who is interested in the “living law.” 
J. F. 


It is a commonplace to refer to the growing interest in and to the value 
of records of proceedings before justices of the peace. These records are 
being published at an increasing rate, as a reference to Dr. E. G. Kimball’s 
bibliography, published in this Journal in 1946, will disclose. Wiltshire has 
already been well served in this connection, and Mr. H. C. Johnson, as 
editor, adds to that knowledge a valuable contribution (Wiltshire County 
Records:Minutes of Proceedings in Sessions, 1563 and 1574 to 1592, Devizes, 
Wiltshire Archaeological and Natural History Society, Records Branch, vol. 
IV, for the year 1948, 1949, pp. xxviii, 246). The volume has an excellent 
introduction, which sets the manuscripts in their due historical place, the 
text of the manuscripts (we may differ on methods of editing here), a 
comprehensive index of places and persons, and a valuable subject index. 
As a whole the work has been well done and is worthy of the best traditions 
of enthusiastic scholars in this field, who are in reality providing necessary 
material for future histories of English law. The manuscripts follow general 
patterns illuminated here and there by the character and interest of the recorder. 
It is of special interest, in these days of acute controversy, to note how much 
administrative “law” was supervised locally by laymen, and that the “rule 
of law” is not to be found only in the writings of nineteenth and twentieth 
century professors. We congratulate Wiltshire on its past activities and on 
this present volume which is an excellent contribution not only to them 
but to the literature as a whole. [W.P.M.K.] 


A very warm welcome must be given to An Index to the Law Quarterly 
Review, volumes 1 to 64, by T. A. Blanco White (London, Stevens and Sons, 
1949, Toronto, The Carswell Co., pp. xv, 286, $6.25), and we join our 
congratulations to the compiler with those of the learned editor, Professor 
A. L. Goodhart, in his foreword. The Index has been prepared according 
to a scheme settled by Mr. R. E. Megarry, the assistant editor. There is a 
complete list of cases (each dated), of which a substantial discussion has 
appeared; there is an index of articles, and, above all, there is a first-class 
subject index, which includes every important subject, whether in notes, 
articles, or book reviews. We believe that this subject index is a model of its 
kind and will prove of the greatest value in making immediately available for 
consultation a great mass of excellent material. In these days of publishing 
difficulties we can only congratulate all concerned on the excellence of 
achievement and of format. We have only one criticism, and it is offered 
because of the value which we attach to the Law Quarterly Review in this 
connection: we sorely miss an index of books reviewed. It is unfortunate 
that this was not provided, as its utility for bench and bar, solicitors and 
scholars, cannot be denied. It is always invaluable to consult an authoritative 
review of any law book, in these days of a literature growing ever vaster. 
Something has been done by including book reviews in the subject index, 
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but that does not quite carry out the end which we have in view. However, 
it would be ungracious to over-emphasize what we believe is a defect, in the 
light of Professor Goodhart’s just commendation of Mr. Blanco White for 
the “skilled and thorough way in which he has performed his difficult task, 
and for having fashioned so useful a key to a storehouse of legal learning.” 


[W.P.M.K.] 


Judge Samuel S. Leibowitz, of the Kings County Court bench in Brooklyn, 
has had a distinguished career, at the criminal bar and as judge, which, in 
many respects, is well known outside the United States. Mr. Quentin 
Reynolds, in Courtroom, the Story of Samuel S. Leibowitz (New York, Farrar, 
Strauss & Co., Toronto, Clarke, Irwin and Company, 1950, pp. xiv, 419, 
$5.25), has written an interesting account of some aspects of this career, and 
his book will provide excellent reading for the profession. It is not a formal 
biography, and personal details are deliberately avoided. It is rather an 
account of some of the great criminal trials and their more intimate aspects 
in which Leibowitz was concerned—among others the Scottsboro case, and the 
Hauptmann case. We are given some excellent illustrations of the various 
methods of defence and of criminal pleading which made Leibowitz one of 
the most outstanding defence lawyers of his generation. In addition, a good 
deal of light—not entirely adverse by any means—is thrown on trial by jury 
and criminal procedure, which is of great social value. Mr. Reynolds is 
not a lawyer and he shares with many laymen their “romantic” interest in 
the processes of criminal law. This interest here, as all too frequently, tends 
to high-pitched dramatic writing, and Mr. Reynolds has not succeeded in 
avoiding the pitfalls in style which so frequently disfigure books of this 
nature. He writes in a kind of whirlwind of uncritical wonder and apprecia- 
tion, although we can detect behind the storm something of Leibowitz’s 
devotion to social values and social justice, which always shine through 
his forensic methods. However, any lawyer interested in criminal pleading 
and procedure will find at the best much of value and at the worst sheer 
dramatic entertainment. He can afford to discount the highly coloured and 
breathless style as he finds himself in close touch with famous cases, of 
which many far transcend the most intricate imaginings of criminal fiction. 
The book is an excellent addition to the Jlawyer’s non-legal library. 


[W.P.M.K.] 


The Saltire Society was formed in 1936 to advance the interests of 
Scotland as a cultural unit, quite apart from any political ends or aims. 
It has already issued several interesting publications, including a series of 
pamphlets, to which Lord Cooper has added an excellent essay on The 
Scottish Legal Tradition (Edinburgh, Oliver and Boyd; Toronto, Clarke, 
Irwin and Company, 1949, pp. 31, 50c.). The learned author has once 
more proved the truth of the statement that only an expert and experienced 
authority can write shortly on a great subject. With great respect, this is 
fully applicable to this succinct balanced essay. It not only fits admirably 
into the general aims of the Saltire Society, but it ought to serve as an 
incentive to scholars everywhere who desire to widen their knowledge of a 
living and most valuable system of law. It is unfortunate that most common 
lawyers have neglected this important field, and we can only hope that 
many of them will read Lord Cooper’s essay, and seek further and more 
detailed study. [W.P.M.K.] 
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We have already had occasion to notice favourably Mr. A. Laurence 
Polak’s excellent little books on legal subjects treated in a spirit of burlesque 
and wit. Indeed, they are more than literary jesting. They contain a fine core 
of criticism. We welcome then his Second Thoughts on Life, Law and Letters, 
with delightful illustrations by Mr. Leslie Starke (London, Stevens and Sons, 
Toronto, The Carswell Co., 1949, pp. ix, 134, $1.50). Most of the essays in 
the little book were first published in the Solicitor’s Journal, but those who 
have enjoyed Mr. Polak’s previous writings will more than welcome them in 
book form, as a delicious contribution to a lawyer’s lighter library. Everyday 
affairs are skilfully fitted into a legal setting, written in a highly amusing 
legal “lingo.” The book, completed as though it were a legal text-book, is 
full of the relish of legal and humane wit—a delightful hour of reading. 


[W.P.M.K.] 


Professor E. S. Corwin’s Court over Constitution, a Study of Judicial Review 
as an Instrument of Popular Government was first published in 1938, when 
we had an opportunity of reviewing it in the most favourable manner. It now 
appears as a reprint under another publisher, by arrangement with the Prince- 
ton University Press (New York, Peter Smith, 1950, pp. xi, 273, $3.25). 
There appear to be no changes from the first edition, except that the price has 
gone up. We see no reason to repeat what we have already written, and we 
need only make the reprint an occasion for reaffirming our previous estimate. 
We may add that we hope this reprint is evidence of an increasing demand 
for an essay which is a distinct contribution to legal literature by an acknow- 
ledged authority. [W.P.M.K.] 


The title of Mr. Rubenstein’s little book (A Treatise on Contemporary 
Religious Jurisprudence, Chicago, Waldain Press, 1948, pp. vi, 120) is some- 
what misleading. It is not concerned with the theological bases of legal 
philosophy but with the legal aspects of three very loosely connected subjects: 
fortune telling, faith healing and pacifism. The only common link between 
these three is that they are vaguely based on certain religious beliefs. The 
book gives a useful and uncritical survey of the American civil, criminal, and 
constitutional law concerning these three subjects. [W.F.] 


Current Law Year Book, 1948 and Current Law Year Book, 1949 (J. 
Burke, general editor, C. Walsh, Year Book editor, London, Sweet & Maxwell, 
Stevens & Sons [Toronto, The Carswell Co.], 1948; 1950, pp. cxlvili, pars. 
3990, pp. 22 (Index) ; pp. clii, pars. 4277, pp. 30 (Index), $8.75 each) are 
bundles of useful and interesting information concerning all of the subjects 
covered in a conventional law school curriculum, and some that are not. 
They will therefore be valuable in keeping acquainted with the law as a whole 
the lawyer with a specialized practice, and even the law teacher who has 
stayed too long in the one groove. The books are well indexed, as to subjects, 
cases, and statutes, and the individual notes are frequently very full. As a 
survey of “what happened in 1948 and 1949” in the law of the United 
Kingdom and also of the Commonwealth countries, they are worth a place 
on the shelf, particularly as the intention is that a similar volume be issued 
annually. [Epwarp McWuinney | 
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P.O. Box 250 PLace D’ARMES 


Grorce H. Montcomery, K.C. Rorert C. McMicwaet, K.C. FRANK B. Common, K.C 
Tuomas R. Ker, K.C Wupert H. Howarp, K.C. Lionet A. ForsytH, K.C. 
E.privce Cate, K.C. C. Russet. McKenzie, K.C. PauL GAUTHIER 

J. Leicn Bisnop, K.C. Ciaupe S. RicHarpson, K.C. J. Ancus Octtvy, K.C. 

Fr. CampBe.t Cope, K.C. Joun G. Porteous, K.C. Hazen Hansarp, K.C 
Joun peM. Marter, K.C. Geo. H. Montcomery, Jr. ANDRE FORGET 
lHomaAs H. MontTcOMERY Paut F. RENAULT Brock F. CLARKE 
Joun G. KiRKPATRICK Ropert E. Morrow 


FRANK B. Common, Jr. 
Wu.1aM S. TYNDALE KENNETH S. Howard 








QUEBEC 


ST. LAURENT, TASCHEREAU, NOEL & PRATTE 
BARRISTERS & SOLICITORS 
PRICE HOUSE, 65 ST. ANNE STREET, QUEBEC 


ANDRE TASCHEREAU, LL.D., K.C. 
JEAN-PauL St. Laurent, LL.L. 
Yves Pratre, LL.L. 


RENAULT St. LAuRENT, LL.L., K.C. 
Cami Nok., LL.L., K.C. 

Louis Pratte, LL.L. 

Rr. Hon. Louis S. St. Laurent, LL.D., K.C., P.C. 

CouNSEL 


Cable Address: “LAURENS” 





TASCHEREAU, CANNON & FREMONT 


ADVOCATES 
25 ST. LOUIS ST., QUEBEC 


PauL TASCHEREAU, K.C. Cuarves A. CANNON, K.C., M.P. 


JuLes Fremont, LL.L. 


Counsel; Hon. L. A. TascHEREAU, K.C., LL.D. 


GAGNON & DE BILLY 


BARRISTERS & SOLICITORS 
80 ST. PETER ST., QUEBEC 
Hon. ONEsIME Gacnon, P.C., K.C. 


JACQUES DE BILLy, K.C, 
AnpreE Gacnon, LL.L. 


VALMonrE A. DE BILLy, K.C. | 
GILLEs DE Bitty, LL.L. 
CLaupe Gacnon, LL.L. 





Cable Address: “DUPRE” Quebec 














HALIFAX 








STEWART, SMITH, MacKEEN,, COVERT, ROGERS, 
COWAN & SPERRY 


BARRISTERS AND SOLICITORS 
Offices: ROY BUILDING, HALIFAX, NOVA SCOTIA 


H. P. MAcKEEn, K.C, W. M. Rocers, K.C. 
F. M. Covert, K.C. C. W. Sperry, K.C. 
G. S. Cowan, K.C. Gorpon DuUNNET 
R. J. McCLEAvE J. W. E. Minco 
COUNSEL: 
J. McG, Srewant, K.C. C. B. Smrrn, K.C. 


A.B.C. Western Union and Legal Codes 





THE CANADIAN GOVERNMENT SERIES 
R. MacGregor Dawson, Editor 


The Canadian Government Series is designed to bring together under the 
auspices of the University of Toronto Press outstanding books dealing with 
the government of Canada and its relation to political institutions in other 
countries. This Series is notable for the contributions it has already made in 


the fields of Canadian history and politics. Five volumes have been published. 


Democratic Government and Politics 

By J. A. Corry. A wise and refreshingly written book on comparative govern- 
ment. Second printing. $3.75 

The Government of Canada 


By R. MacGregor Dawson. A brilliant study, winner of the Governor-General’s 
Award for Academic Non-Fiction for 1947, now in its fourth printing. $5.50 


Constitutional Amendment in Canada 


By Paul Gérin-Lajoie. On the most controversial question in Canada today. 
Winner of the Grand Prize of the Province of Quebec for Moral and Political 
Science in 1950. $5.50 


The Canadian House of Commons: Representation 


By Norman Ward. The wittily written first full-length study of parliamentary 
representation in Canada. $5.00 


_ 


The Government of Prince Edward Island 


By Frank MacKinnon. The first detailed study of provincial government to be 
made in Canada. $5.50 


UNIVERSITY OF TORONTO PRESS 

















ARE YOU A SUBSCRIBER TO 


CANADIAN 
CURRENT LAW? 


Excerpts from the Canadian Bar Review:— 


“Until the appearance of the first number of Canadian Current 
Law ... no Canadian publisher had met the need of the general 
practitioner for a complete, and yet compact, periodic digest of the 
seemingly endless number of decisions, statutes, orders and regulations. 
This new venture of the publishers of the Canadian Abridgment will 
do much to lighten the labours of everyone who must keep up to date 
in many different branches of the law at once. 


In view of the long-standing need, it seems surprising that no 
Canadian publisher has attempted a monthly digest of this kind before. 
The busy practitioner seldom has time to keep up with the piles 
of reports, services, periodicals and government publications which 
accumulate each month, either partly or wholly unread. The attempt 


of the editors to provide him with a readable digest of all this material 
has been remarkably successful. 


. . it is still the best money’s worth that any publisher has given 
the profession in years.” 


Subscription per year: $12.00 to subscribers to the 
CANADIAN ABRIDGMENT ANNUAL 


$15.00 to non-subscribers. 


THE CARSWELL COMPANY, LIMITED 
145-149 ADELAIDE STREET WEST 
TORONTO 1, CANADA 
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